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EXECUTIVE ORDER
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Last month, President Biden issued a
voluminous “Executive Order on Promot-
ing Competition in the American
Economy” (“the Order”)." The Order is
built on the premise that “excessive” cor-
porate consolidation over the past several
decades has weakened competition and
widened inequality in the U.S., a premise
disputed by a number of economists and
business leaders. Billed as an effort to “re-
verse these dangerous trends,” the Order
outlines 72 discrete initiatives across the
federal government coordinated by a new
White House Competition Council. It
singles out labor markets as well as the ag-
ricultural, healthcare, and tech sectors for
particular scrutiny.

The Order expands on an executive or-
der issued in the waning days of the Obama
Administration. The “Steps to Increase
Competition and Better Inform Consumers
and Workers to Support Continued Growth
of the American Economy” (the “Obama
Order”)? broadly encouraged all federal
agencies to independently identify actions
they could take to detect anticompetitive
behavior and promote competition via

rulemaking and regulation under the terms
of their respective authorizing statutes. The
Trump Administration reversed course: its
appointees nixed their agencies’ efforts to
implement the Obama Order, including
proposed rules related to airline baggage
and change fees, meatpacking, and cable
and satellite set-top boxes.

The Biden Order takes a granular regula-
tory approach, setting forth specific pro-
posals by industry and agency. It encour-
ages increased DOJ and FTC enforcement
and harnesses industry-specific statutes
and regulatory tools across more than a
dozen agencies to achieve its goals—the
most comprehensive  “whole-of-
government” approach to competition
policy since the 1970s. Business leaders
were quick to criticize the Order’s direc-
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tives as “ ‘Government knows best solutions
in search of a problem,” challenging the Order’s
presumption that the economy is over-
concentrated and additional regulation is the

solution.?

The Order calls on the DOJ and FTC to “vigor-
ously” enforce traditional antitrust law, particu-
larly in labor markets, as well as in the agricul-
tural, healthcare (pharmaceutical, hospital,
insurance), and tech industries. It notes that tech
in particular is prone to “serial mergers, the
acquisition of nascent competitors, the aggrega-
tion of data, . . . and the presence of network
effects.” To address these issues, the Order en-
courages revision of the horizontal and vertical
merger guidelines—including those used specifi-
cally for hospital and bank mergers. The Fact
Sheet* accompanying the Order calls for the DOJ,
Federal Reserve, FDIC, and Comptroller of the
Currency to update their guidelines on banking
mergers to provide “more robust scrutiny” and
“underscores” to the DOJ and FTC that “hospital
mergers can be harmful to patients.” It also re-
minds them “that the law allows them to challenge
prior bad mergers that past Administrations did
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not previously challenge,” opening the door to ret-
rospective merger investigations. Outside the
merger context, the Order embraces renewed use
of FTC rulemaking to achieve specific goals,
including bans or limits on employee non-compete
agreements, “unnecessary’”’ occupational licensing
restrictions, and prohibitions on pharmaceutical
reverse payment patent settlements.

The Order argues, however, that the DOJ and
FTC alone cannot address “overconcentration,
monopolization, and unfair competition in the
American economy.” It therefore includes
competition-related directives for more than a
dozen additional federal agencies. Several of
those initiatives arguably replace competition on
the merits with regulation, others eliminate exist-
ing government regulation, and others seem de-
signed to support outcomes that might have natu-
rally resulted from competition anyway. For
example, the Order directs the Department of
Health and Human Services (“HHS”) to “stan-
dardize” benefit options in the national Health In-
surance Marketplace to better enable consumers
to compare insurance plan costs, eliminating com-
petition on the types or quality of benefits offered
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to consumers. Likewise, the Order encourages the
FTC to ban reverse payment patent settlements in
the pharmaceutical industry through rulemaking,
a practice the Supreme Court itself has acknowl-
edged could have pro-competitive benefits.

Other key initiatives include:

e Directing the Food and Drug Administration
to work with states and tribes to import pre-
scription drugs from Canada;

e Directing HHS to issue rules allowing hear-
ing aids to be sold over-the-counter;

e Directing the Department of Transportation
to consider rules requiring the disclosure of
airline fees and refunds of relevant fees for
sub-par service;

e Encouraging the Surface Transportation
Board to require railroad track owners to
provide rights of way to passenger rail carri-
ers; and

o Encouraging the Consumer Financial Pro-
tection Bureau to issue a new rule to facili-
tate the portability of consumer financial
transaction data so consumers can more eas-
ily change financial institutions.

If implemented as drafted, the Order would
significantly expand federal intervention across
the economy. It does not impose new requirements
on businesses directly, so its impact will depend
on the affected agencies’ response—in speed and
scope—and on the inevitable litigation to follow.
In an apparent attempt to head off challenges to
presidential authority, the Order “encourages”
rather than “directs” independent agencies like the
FTC and the Federal Communications Commis-
sion to implement certain initiatives. Coming in
the early days of the Biden Administration and
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coinciding with the appointment of new agency
heads, that encouragement has already found a
receptive audience.

Within hours of the Order’s publication, DOJ
and FTC leadership endorsed a more “rigorous
analytical approach” to M&A writ large, issuing a
press release stating that the existing merger
guidelines “deserve a hard look to determine
whether they are overly permissive.” And in the
weeks since the Order, the agencies have imple-
mented additional merger policy changes. First on
the chopping block was the FTC’s 15-year-old
policy statement limiting the use of “prior notice”
and “prior approval” provisions in merger
settlements: in a July 21 party-line vote, the Com-
mission scrapped its Clinton-era policy not to
require companies who had settled prior mergers
with the FTC to provide notice or receive approval
(beyond the typical HSR process) before consum-
mating additional transactions.®

Key leaders at the FTC have also publicly
admonished companies for proposing transactions
“that should not make it out of the boardroom”
given the FTC’s past enforcement history and
speculated on “how to send a message to the
markets” that arguably problematic deals should
not reach the agency at all. The White House press
secretary similarly praised the DOJ’s challenge—
and the parties’ abandonment—of the proposed
Aon and Willis Towers Watson merger, citing the
DOJ’s effort as “what the president was talking
about when he called for more robust enforcement
of the antitrust laws.”” Future agency targets likely
include the new Vertical Merger Guidelines (the
first such guidelines issued in 35 years) adopted in
2020—over the objections of the FTC’s two
Democratic Commissioners who are now in the
majority and claim the guidelines are too business-
friendly.®
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The FTC’s policy changes have drawn objec-
tions from that body’s two Republican
Commissioners. One characterized the Biden-era
FTC as “bulldoz[ing] through . . . guardrails”
and creating uncertainty in the business com-
munity that will “chill procompetitive deals and
hurt consumers.”® Her colleague echoed that
charge, adding that, like the Commission’s “alleg-
edly temporary” suspension of early termination
grants under the HSR rules in February 2021, re-
scission of the “prior approval” rule “amounts to a
gratuitous tax on normal market operations.”"®
Their protests, however, have drawn little reaction

from the Commission’s majority.

Other agencies name-checked in the Executive
Order also have answered the call to arms, initiat-
ing agency actions and issuing statements of sup-
port, including:

o A Department of Transportation proposed
rulemaking on refunding airline checked
baggage and Wi-Fi fees when service is
delayed or sub-par;

e Execution of a Memorandum of Understand-
ing between the Federal Maritime Commis-
sion and DOJ to enhance competition among
ocean carriers;

e A statement by a newly-appointed Republi-
can FCC Commissioner praising the Pres-
ident’s “vociferous commitment to capital-
ism and competition”;

e The USDA’s announcement of a new $500
million investment in expanded meat and
poultry processing capacity to “level the
playing field” for small farmers and ranch-
ers; and

e A proposal by the Department of Health &
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Human Services to increase penalties for
hospitals that fail to comply with existing
price transparency rules.

While it will take time for these processes to
play out, the Order signals a potential sea-change
underway in the federal government’s approach to
antitrust enforcement. Companies should expect
downstream impacts in the form of more rulemak-
ings, more (and longer) merger and conduct inves-
tigations, and more merger challenges as agencies
work to implement the Order’s directives.

This pro-enforcement agenda faces headwinds,
however. Litigating nontraditional theories of
harm will be an uphill battle against established
court precedent—particularly if those theories are
not backed by the economics. The agencies may
also meet resistance from legislators responding
to business constituents as well as the established
views of agency staff, who are responsible for
conducting investigations. And while there have
been some bipartisan suggestions to increase the
antitrust agencies’ funding and staffing, unless or
until their resources expand, the agencies will be
forced to prioritize among their enforcement
goals.

The views and opinions set forth herein are the
personal views or opinions of the authors; they do
not necessarily reflect views or opinions of the law
firm with which they are associated.
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Four decades after their creation, stockholder
rights plans, or “poison pills,” remain one of the
most powerful defensive measures available to
public corporations. Following a two-decade
decline in rights plan adoptions, widespread adop-
tion accelerated at the onset of the coronavirus
(COVID-19) pandemic. This increase is attribut-
able to the unprecedented global market volatility
and sharp stock price declines witnessed at the
beginning of the pandemic, which arguably ren-
dered companies vulnerable to opportunistic
exploitation of their depressed market valuations.
To counteract such exposure, many companies
adopted pills—so-called “crisis pills”—on a
“clear day” to preempt potential exploitative
behavior.

In early 2020, The Williams Companies, Inc.
(“Williams”), the supplier of almost one-third of
the United States’ natural gas volumes, suffered
significant downward pressure to, and fluctuations
in, its trading price caused by the pandemic’s
onset and global energy market turbulence. In re-
sponse to this market dislocation, the board of
directors of Williams adopted a crisis pill in March
2020 designed to impose a one-year “moratorium”
on stockholder activism, insulate the sitting board
and management during the uncertainty of the
pandemic, and facilitate the monitoring of Wil-
liams’ stock trading patterns to curb rapid stealth

The M&A Lawyer

stock accumulations, or “lightning strike attacks.””

Williams’ pill contained four elements—a 5%
ownership trigger, inclusion of synthetic equity
interests as beneficial ownership, an expansive
“wolf-pack” provision with aggregation functions,
and a narrow passive investor exemption>—which
formed an unprecedented combination of preclu-
sive features that deviated from market norms.
The novel pill attracted adverse market and stock-
holder reaction and invited legal challenge. On
February 26, 2021, the Delaware Court of Chan-
cery issued an opinion determining that Williams’
pill is unenforceable and permanently enjoining
its operation.®

As discussed below, the observed market adop-
tion of preemptive crisis pills and the Williams de-
cision offer a number of practical takeaways and
guidance for the adoption of rights plans and the
continuing role of rights plans in the public corpo-
ration’s defensive toolkit.

Background

Poison pills, as they are colloquially known,
were originally developed to defend against coer-
cive two-tiered tender offers, commonly initiated
by corporate raiders in the 1980s. Original pills
essentially operated as a dilution mechanism
designed to make acquisitions more costly for, and
less attractive to, corporate raiders by causing a
target corporation to distribute to its stockholders
(other than a bidder if already a stockholder)
dormant rights to purchase, at a discounted price,
stock in the target (or its successor). Upon the oc-
currence of a triggering event (such as the bid-
der’s acquisition of a specified threshold of target
securities), the rights become exercisable, poten-
tially imposing substantial dilution on the bidder.
The risk of triggering the rights deters unsolicited
actions by the bidder, encouraging the bidder to
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engage the target board and request that it redeem
the rights or amend the plan to exempt the bidder
from the pill’s operations.* In negotiating such
redemption or amendment, the target board’s
bargaining power substantially increases, allow-
ing it to negotiate higher takeover premiums for
target stockholders.

Today’s poison pills still rely on these general
mechanics, but the animating purposes and spe-
cific provisions have evolved in response to legal
and market developments. For example, certain
modern pills are concerned with hostile activists
and creeping control acquisitions, and are de-
signed to target the attack devices employed by
activist investors, such as lightning strike attacks,
opportunistic use of derivatives and synthetic
equity interests, and wolf-pack and similar
“group” formations intended to change or influ-
ence control. Other modern pills have also been
re-purposed and re-tooled to achieve unique
corporate objectives, such as the protection of net
operating losses (“NOLs”) or compliance with
specific industry regulatory schemes.

Notwithstanding certain advantages of poison
pills, market sentiment has increasingly discour-
aged their usage, particularly as proxy advisory
services and institutional investors have gained
influence in public company corporate
governance. Detractors of poison pills highlight
the potential of pills to damage long-term value of
stock, as pills may prevent a hostile takeover at a
premium price or cause a chilling effect on poten-
tial suitors and entrench and perpetuate control by
underperforming directors and management. Ad-
ditionally, poison pills can attract negative recom-
mendations from proxy advisory services, as well
as litigation and challenges that may bring adverse
consequences to the business. In response to the
growing market opposition to poison pills, most
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large public companies disassembled their pills
during the last two decades,’ and instead keep a
pill “on the shelf” for quick adoption should a
specific threat emerge.

Crisis Pills

The rapid global spread of the coronavirus
outbreak during February 2020 shocked markets
and created substantial global economic down-
turns in March 2020.° Citing sharply declining
stock prices, substantial market volatility, busi-
ness disruptions and other recent pandemic-
induced events, at least 55 public reporting com-
panies adopted poison pills from February 2020
through the end of May 2020, including 43 pills
adopted in March and April.”

Based on areview of the adopting press releases
for such pills, almost 75% of the pills adopted
from February through May 2020 were “tradi-
tional” pills (i.e., not NOL, regulatory protection
or special purpose pills). These crisis pills had a
term of one year or less, enabling quick adoption
by boards without stockholder approval. Almost
90% of the crisis pills had triggers set at or in
excess of 10% (with 61% fixed at 10%)—only a
few outliers, including the Williams’ pill, had a
trigger of around 5%. Most crisis pills were not
adopted in the face of a specific threat and adopt-
ing press releases generally cited hypothetical
harms that could result from certain pandemic-
attributable events.

During the second half of 2020, stock prices
rebounded following promising reports of corona-
virus treatments, vaccinations and recovery
initiatives. At the same time, pill adoption rates
declined, with only 14 traditional pills adopted
during the second half of 2020,% as compared to
41 crisis pills adopted earlier in the year. Based on
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their adopting releases, most of these traditional
pills were adopted in the absence of a specific
threat, and their justifications, if any, were framed
generally as protective measures.

By June 30, 2021, only four COVID-19 crisis
pills remained in force.? The four were extended
by their respective boards, with two extended by a
year and the other two extended three years. One
of the four companies publicly justified extension
by citing general pandemic-related concerns.

Judicial Review of Pills

Since the Delaware Supreme Court validated
the first rights plan in Moran v. Household Inter-
national,'® it has become well established under
Delaware law that challenges to poison pills are to
be analyzed under the two-step inquiry established
in Unocal." First, the board must show that its
good faith and reasonable investigation estab-
lished the grounds for concluding that a legitimate
threat to the corporate enterprise existed. The
reasonableness is materially enhanced by the ap-
proval of a board comprised of outside indepen-
dent directors.

Second, the board must show that its response
was reasonable in relation to the threat posed. The
court would determine whether the board’s re-
sponse was coercive or preclusive and, if neither,
whether it fell within a range of reasonableness. A
coercive response crams down a management-
sponsored alternative on stockholders.' A defen-
sive measure is preclusive if it makes a bidder’s
ability to wage a successful proxy contest and gain
control realistically unattainable. A coercive or
preclusive response is disproportionate and unrea-
sonable per se under Unocal.

Poison pills adopted on a “clear day,” when no
specific threat has emerged, are analyzed under
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the business judgment rule." Absent bad faith,
entrenchment or breach of fiduciary duty, courts
will presume that the directors, in making a busi-
ness decision, acted on an informed basis, in good
faith and in honest belief that the actions taken
were in the best interests of the corporation. Ap-
plication of the presumption does not eliminate
directors’ burdens under Unocal to justify using
“clear day”’-adopted defenses in the heat of battle.

Since Moran, poison pills have virtually elimi-
nated the coercive tactics employed by corporate
raiders, and their usage is now well established in
Delaware corporate jurisprudence.’® However,
Delaware caselaw establishes limits to the use of
poison pills. Some cases suggest that a poison pill
cannot be used to favor a particular change in
control over a hostile bid offering comparable
value.'® Additionally, Delaware law establishes
the scope of the board’s authority to adopt a pill.
The Delaware courts have stricken down “dead
hand” and “no hand” features restricting the
redemption of pills by a subsequently elected
board of directors."”

The Williams Cos.

The Delaware Court of Chancery held Wil-
liams’ crisis pill unenforceable because the direc-
tors breached their fiduciary duties under Unocal
when adopting the pill. The court found that the
Williams board’s process in adopting the pill was
satisfactory (although there was room for
improvement). Under the first inquiry of Unocal,
the court rejected Williams’ concern of stock-
holder activism in general and hypothetical risks
of short-term activism and disruption as illegiti-
mate corporate objectives for adopting the pill,
but assumed, for purpose of analysis, that gap-
filling federal disclosure laws to detect lightning
strikes while stock prices were undervalued could
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serve as a legitimate corporate purpose. Ulti-
mately, the court determined that Williams’ pre-
emptory crisis pill was not proportional to this
gap-filling purpose.

Takeaways

The observed market adoption of preemptive
crisis pills and the Williams decision highlight
several important considerations and procedures
for directors when designing and evaluating poi-
son pills in the context of their fiduciary duties.

First, all companies that adopted pills or pre-
pared shelf pills in the face of the pandemic (or
otherwise) should revisit and, if necessary, refresh,
their pills. They should ensure that the initial
justifications relied upon at the time of adoption
remain relevant to maintain such pills, and future
periodic reviews should be conducted to consider
the maintenance of the pill. Further, companies
should ensure that the scope of their pills is not
overbroad and will constitute an objectively rea-
sonable response to an articulable purpose or
threat.

Second, the Williams decision serves as a timely
reminder of best practices for adopting and main-
taining poison pills. Companies must ensure that
there is adequate review and understanding of the
plan by all directors as well as independent delib-
eration and discussion of the plan and material
features prior to approval—preferably, over mul-
tiple meetings and with the benefit of review and
understanding of pertinent documents. The re-
cords of the board’s process should be memorial-
ized and the specific rationale, purposes and/or
threat(s) to which the board is reacting should be
prudently recorded. These records should estab-
lish that the board has considered how the plan’s
features, including its trigger threshold and ag-
gregation functions, compare with the stated
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purpose and/or threat(s) that the board is
addressing. Considerations based on judicial
precedents, market terms, and company-specific
considerations (such as the company’s ownership
structure) and whether there are alternative fea-
tures or responses should also be memorialized.
The records should reflect how the plan and each
of its features is tailored to the identified rationale
and/or threat(s). The foregoing will help ensure a
demonstrable record is created for any judicial
review.

The records surrounding these matters should
be carefully documented and maintained. Poten-
tial red flags lurk even in minor details such as
including the length of time allotted for specific
items in board agendas. The Williams court spe-
cifically noted how much time the agenda pro-
vided for specific items and compared the fact that
one agenda assigned 40 minutes to the rights plan
and 20 minutes to the discussion of whether to
hold an annual stockholder meeting virtually.
Boards of directors, management and their advi-
sors should also be mindful when preparing
e-mails, texts and other notes, with the understand-
ing that these materials may be discoverable in
litigation. In further support of its decision to
enjoin the Williams’ pill, the court cited e-mails
between the company and its counsel regarding
the threat of activism in advance of the pill adop-
tion and certain of the CFO’s notes.

Third, in Williams, the court applied Unocal
(rather than the business judgment rule) to review
the Williams preemptive crisis pill because the
board acted with the purpose of insulating itself
and management from stockholder influence dur-
ing a time of uncertainty. The court found Wil-
liams’ pill was an anti-activist pill and did not
uphold it because, among other things, the 5%
threshold was too low to justify the prevention of
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a third party from acquiring control without pay-
ing a premium and because the testimony of the
directors focused on proactively shutting down all
outside influence by stockholders, rather than ad-
dressing a possible change of control. Boards
should carefully determine whether adopting a
novel pill or a pill with several novel features is
justified by the facts and circumstances.

Fourth, companies should carefully consider
with their advisors whether it is most appropriate
to adopt a poison pill on a “clear day” as opposed
to in response to a specific threat. Certain benefits
may remain in adopting a pill on a “clear day”
because this context may minimize the risk that
the directors’ motives will be characterized as
entrenchment, but this option must be weighed
against preparing a package of shelf crisis pills
with different features (for example, a defensive
pill, a NOL pill, etc.) so that the appropriate pill
can be quickly tailored and adopted in anticipa-
tion of the next unforeseen event or threat. Ad-
vance consideration and drafting should help
ensure a sound board process and mitigate some
of the process issues raised in Williams especially
because, as a practical matter, the board’s atten-
tion and time will be stretched incredibly thin in
the time of an unforeseen crisis or threat.

Fifth, Delaware courts will carefully scrutinize
wolf-pack provisions that potentially discourage
legitimate interaction among stockholders. If a
company’s board determines that a wolf-pack pro-
vision is necessary and proportionate in response
to a threat the company faces, it should be sure
that the provision is drafted clearly and narrowly
to address the risk considered and thereby mini-
mize litigation risk.

Sixth, when responding to an actual hostile
takeover attempt or an aggressive activist ac-
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cumulating stock, litigation moves much faster
and the plaintiffs (which typically include the
hostile actor and its supporters) are more
aggressive. In such a scenario, it is advisable to
rely on a pill with litigation-tested terms on key
features such as beneficial ownership, trigger
threshold, and group activities—so that there is no
doubt that the pill will withstand scrutiny.

Finally, the observed history of poison pills
demonstrates that these defensive tools will un-
doubtedly continue to evolve. It is critical for
companies to have a proactive process in place to
identify and analyze material developments in this
arena and to respond accordingly to such
developments.

This article is presented for informational
purposes only and it is not intended to be con-
strued or used as general legal advice nor as a
solicitation of any type.
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the Delaware Court of Chancery, in an opinion by
Vice Chancellor Slights, held that a dramatic 50-
plus-percent reduction in the Medicare reimburse-
ment rate for target’s sole product (a cardiac medi-
cal device) did not constitute a “Material Adverse
Effect” (“MAE”) under the merger agreement.
The court held, among other things, that the buyer
failed to show that any material adverse effect on
the target was “durationally significant” (as is
required to establish an MAE in the M&A context
in Delaware), and, further, such effects did not
constitute an MAE under the agreement because
of the specifics of the definition. The court ordered
the buyer to close the transaction and, in a rare, if
not first, imposition of such a remedy in this
context, awarded prejudgment interest (which
remedy was uncontested by the parties). While
the failure to find an MAE is not surprising given
the history of jurisprudence in this area and the
court’s specific factual findings in this case, the
decision provides some helpful insight into the
court’s MAE interpretation.

Background

Bardy Diagnostics, Inc.’s sole product line is a
patch used to detect heart arrhythmias and related
services. After extensive due diligence, in January
2021, Hill-Rom, Inc. agreed to acquire Bardy for
$350 million plus contingent earnout consider-
ation linked to the patch’s revenue for 2021 and
2022. Although Hill-Rom believed that Bardy had
significant growth potential, Hill-Rom did not
expect to turn a profit for several years after clos-
ing a transaction.

One of Bardy’s largest sources of revenue is
through Medicare reimbursements for the patch,
which had historically been set at about $365 per
patch. Two weeks following signing of the trans-
action with Hill-Rom, however, the private entity
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authorized by Medicare to set the reimbursement
rate for the patch reduced the rate by approxi-
mately 86% for the two jurisdictions in which
Bardy operated. Hill-Rom then refused to close
on the transaction, arguing that Bardy had suffered
an MAE. By April 2021, the reimbursement rate
was increased to about $133 per patch, though still
less than half of the historic rate.

Following the rate reductions, Bardy continued
to grow, with new patch enrollments and orders
for the first quarter of 2021 increasing 85% year-
over-year. Despite the growth, however, its reve-
nue declined approximately 11% between the last
quarter of 2020 and the first quarter of 2021,
though its first quarter 2021 revenue was still up
56% year-over-year.

Takeaways

The court held that Hill-Rom failed to show that
Bardy suffered an MAE under the agreement. The
agreement defined an MAE as “any fact, event,
circumstance, change, effect or condition that,
individually or in the aggregate, has had or would
reasonably be expected to have a material adverse
effect on” Bardy’s business, except for certain
carve-outs, including for any change in “Health
Care Law” to the extent it had a “materially
disproportionate impact on [Bardy] as compared
to other similarly situated companies operating in
the same industries or locations. . . .” Based on the
particular facts of the case and the specific lan-
guage of the MAE definition, the court held that
any material adverse effects were not durationally
significant (which is an element needed to estab-
lish an MAE in the merger context under Dela-
ware law) and that such effects caused by the
reimbursement rate reduction did not constitute
an MAE because (i) they fell within the carve-out
to the MAE definition for changes to “Law” and
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(i1) did not have a disproportionate impact on
Bardy as compared to the only other similarly sit-
vated company. The opinion provided some in-
sights into MAE analysis as follows:

Whether an effect is sufficiently “durationally
significant’ to constitute an MAE may turn on a
company’s unique characteristics and the
broader business dynamics in which it operates.
Delaware courts, including the court in Bardy,
have declined to proscribe specific time periods
when assessing whether an effect is “durationally
significant,” and look instead at the context of the
transaction at hand. Importantly, Hill-Rom’s own
internal projections estimated that Bardy would
not turn a profit in the first several years after its
acquisition and, further, that Hill-Rom had ac-
knowledged that five or more years was dura-
tionally significant. Given these facts and the
likelihood that Medicare would raise the reim-
bursement rate in the next two years, the court
concluded that the rate reductions were not dura-
tionally significant.

MAE analysis continues to be based on a close
parsing of the exact language chosen by the par-
ties and the court’s observations on how that
language may differ from common market
practice. The court in Bardy closely examined the
exact words chosen by the parties in the MAE def-
inition, including the following:

e The parties’ choice to define a material
adverse effect by reference to Bardy’s “Busi-
ness” (i.e., its operations) rather than the
broader “financial condition.” Bardy relied
on this distinction to argue that the effect of
the rate reduction was financial, rather than
operational, and therefore did not constitute
an MAE. The court acknowledged that the
exclusion of this phrase made the MAE def-
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inition more seller-friendly and narrow than
what it observed to be the usual base MAE
provision, but found that the “commercial-
ization activities” included in the Business
definition encompassed the effect of the rate
reductions.

e The exceptions to the carve-outs, which
excluded any matters to the extent of its
materially disproportionate impact on Bardy
as compared to other “similarly situated
companies operating in the same industries
or locations. . . .” (emphasis added). Again,
the court noted that this formulation was
more target-friendly than other MAE provi-
sions interpreted by Delaware courts insofar
as it could only look to “similarly situated
companies” as opposed to companies “oper-
atling] in the [same] industry.” The court
looked to operational scale (i.e., revenue),
developmental maturity and product portfo-
lio (i.e., relative product mix and sophistica-
tion) in identifying such companies, and
found that only one company was “similarly
situated” to Bardy. The rate reductions had
similar effects to that company as to Bardy,
and therefore Bardy did not suffer a dispro-
portionate impact from the rate reduction.

A Delaware court may be willing to look at
post-termination developments in its MAE
analysis. Prior Delaware MAE decisions have
considered whether an MAE was reasonably
likely as of the date of the buyer’s purported
termination, which, in the case of Bardy, was Feb-
ruary 2021 (after the first approximately 86%
reimbursement rate reduction, but before the
second adjustment in April 2021, which increased
the reimbursement rate to $133). The MAE analy-
sis in Bardy, however, focused on post-termination
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events, as it addressed whether the April rate gave
rise to an MAE.

Good faith efforts by the buyer to counteract
the effects of the alleged MAE may figure into
the court’s MAE analysis. At the outset of the
Bardy opinion, the court stressed Hill-Rom’s
complete good faith and that it encouraged
Bardy’s lobbying efforts to undo the reimburse-
ment rate reductions and stood ready to close
should the rates be restored to historic levels. Al-
though the court noted that these actions did not
excuse a breach of contract and did not ultimately
trump the contractual analysis, the court’s ac-
knowledgement of Hill-Rom’s efforts in this
regard is perhaps noteworthy for future terminat-
ing buyers.

Finally, in addition to specific performance to
compel closing, Bardy also sought prejudgment
interest (running from the date closing should
have occurred in February 2021) as well as ad-
ditional compensatory damages. The court granted
Bardy’s request for prejudgment interest, which
Hill-Rom did not contest, but denied Bardy’s
request for additional compensatory damages.
Parties may wish to consider defining in more
detail their intention regarding damages in the
event of litigation or any compelled closing, such
as their agreement surrounding the payment of
prejudgment interest.

This article is not intended to provide legal
advice, and no legal or business decision should
be based on its content.

ENDNOTES:

'Bardy Diagnostics, Inc. v. Hill-Rom, Inc.,
C.A. No. 2021-0175-JRS. See: https://courts.dela
ware.gov/Opinions/Download.aspx?1d=322060.
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On July 13, 2021, the SEC charged a SPAC, its
sponsor, its proposed merger target and both the
SPAC'’s and target’s CEOs with making false and
misleading statements about the target company’s

technology and ability to obtain essential
licenses." The charges represent the SEC’s first
enforcement action against a SPAC since the
“SPAC boom” took off late last year. In the past
several months, the SEC has focused on SPACs in
its investor releases,? disclosure guidance,® ac-
counting guidance,* and staff statements but, in
that time, had not brought charges against any
SPACs before now.® The charges allege that the
SPAC'’s inadequate due diligence on the target led
it to make misleading public disclosures, an issue
the SEC’s Chair said reflects the “risks inherent to
SPAC transactions” and the misaligned “incen-
tives” between SPACs and their investors. The
charges illustrate the SEC’s heightened interest in
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SPACs and confirm the importance of SPAC spon-
sors, directors and officers taking appropriate
steps to mitigate litigation and regulatory risk.®

The Enforcement Proceeding

Stable Road Acquisition Corp., a SPAC, com-
pleted its initial public offering in November
2019, with an 18-month window to complete a
business combination. The SPAC’s CEO was also
one of three managing members of the SPAC’s
sponsor, SRC-NI Holdings, LLC. On October 7,
2020, the SPAC announced a merger with Mo-
mentus, Inc. (“Momentus”), an early-stage space
transportation company. On the same day, the
SPAC raised $175 million of capital by entering
into subscription agreements with private invest-
ment in public equity (“PIPE”) investors in ex-
change for shares in the merged company after the
business combination was approved.

Before the proposed business combination
closed, the SEC brought charges against several
entities and individuals associated with both the
SPAC and Momentus. The SEC charged Momen-
tus and its CEO with scienter-based fraud under
Section 17(a) of the Securities Act and Section
10(b) and Rule 10b-5 of the Exchange Act. The
SEC alleged that Momentus claimed that its
propulsion technology had been successfully
tested in space, when in reality its sole in-space
test suggested that the technology lacked com-
mercial potential. The SEC also alleged that
Momentus misled investors about its CEO’s abil-
ity to obtain essential licenses by downplaying
known national security concerns about him.

The SEC also charged the SPAC, its sponsor,
and its CEO with violations under Section 17(a)(2)
and (3) of the Securities Act and Sections 13(a)
and 14(a) of the Exchange Act. The SEC alleged
principally that the SPAC issued misleading
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disclosures because it “did not perform reason-
able due diligence” on the target. Although the
SPAC retained a space technology consulting firm
to investigate the target, it did so only one month
before the merger announcement, and it did not
instruct the consulting firm to evaluate the target’s
one in-space test. The SEC also accused the SPAC
of executing the merger agreement despite never
receiving an adequate response to its repeated
questions about documents indicating national se-
curity concerns with Momentus’ CEO. Accord-
ingly, the SEC alleged that several statements in
the SPAC’s investor presentations and public fil-
ings, including financial projections and state-
ments that the target had “successfully tested” its
technology, were materially misleading. The SEC
also alleged that the SPAC’s CEO caused the
SPAC’s violations and that the CEQO’s actions
were attributable to the SPAC’s sponsor because
he served as the sponsor’s managing member and
his actions were taken on behalf of and for the
benefit of the sponsor.

The SEC announced its charges against the
SPAC, its sponsor, its CEO, and Momentus in an
administrative order filed on July 13, 2021 (the
“Order”).” The SEC also filed a complaint against
Momentus’ CEO on the same date in the United
States District Court for the District of Columbia.®?
The parties settled on a “no admit, no deny” basis,
except Momentus’ CEO, against whom the litiga-
tion is currently proceeding in United States
District Court for the District of Columbia. As part
of the settlement, the SPAC, its CEO, and Momen-
tus agreed to pay civil penalties. The SPAC and
Momentus also agreed to offer every PIPE inves-
tor the right to terminate its subscription agree-
ment, and the SPAC’s sponsor agreed to forgo
250,000 founder shares that it would have other-
wise been entitled to upon shareholder approval
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of the business combination. Momentus also
agreed to retain an “Independent Compliance
Consultant” to review its ethics and compliance
programs and issue a written report to the SEC
with its findings and recommendations.

In the SEC’s press release announcing the
charges, SEC Chair Gary Gensler explained that
the case illustrated the risk “inherent” in SPAC
transactions of misaligned incentives between the
parties to a SPAC transaction and SPAC investors:

This case illustrates risks inherent to SPAC trans-
actions, as those who stand to earn significant
profits from a SPAC merger may conduct inade-
quate due diligence and mislead investors. . . .
Stable Road, a SPAC, and its merger target,
Momentus, both misled the investing public. The
fact that Momentus lied to Stable Road does not
absolve Stable Road of its failure to undertake ad-
equate due diligence to protect shareholders.
Today’s actions will prevent the wrongdoers from
benefitting at the expense of investors and help to
better align the incentives of parties to a SPAC
transaction with those of investors relying on
truthful
decisions.®

information to make investment

Implications

As the last several months of SEC commentary,
guidance and public statements have shown, the
SEC is acutely focused on SPACs. This case fur-
ther highlights SEC scrutiny of SPACs and related
parties, and serves as a reminder that SPACs and
their sponsors and directors—and even merger
targets—should take affirmative steps to mitigate
litigation and regulatory exposure. SPACs and
their sponsors and directors should engage in
robust and well-documented due diligence on
merger targets, and ensure their efforts conform
with appropriate M&A disclosure practices. We
expect the SEC, and the private plaintiffs’ bar, to
continue carefully scrutinizing public statements
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and filings associated with SPAC transactions—
including public statements and filings for the
hundreds of recently launched SPACs still look-
ing for a merger target.

This article is not intended to provide legal
advice, and no legal or business decision should
be based on its content.
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ON THE RETURN OF PRIOR
APPROVALS

By Noah Joshua Phillips

The following is edited from the July 21, 2021,
Dissenting Statement of FTC Commissioner
Noah Joshua Phillips, regarding the Commis-
sion’s withdrawal of the 1995 Policy Statement
Concerning Prior Approval and Prior Notice
Provisions in Merger Cases.

Over two decades ago, a bipartisan Commis-
sion announced we would no longer require prior
approval for or prior notice of future transactions
as a routine matter in merger consents.' Today, a
partisan majority will rescind that policy, with the
minimum notice required by law, virtually no pub-
lic input, and no analysis or guidance.

It is bad government and bad policy. I dissent.

The remarks issued by Commissioner Wilson
ably recount the expensive and pointless litigation
and unfair outcomes for businesses that led the
Commission to adopt the policy in 1995.2 And 1
share the concerns she raises about exacerbating
enforcement disparities with the Department of
Justice and—once again, for the second time in a
month—Ieaving the business community without
clarity as to how we will exercise our authority.
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The Majority’s Decision Will Weaken
Enforcement by Making Consents More
Difficult

Congress enacted the Hart-Scott-Rodino Act of
1976 (“HSR Act”) to protect the public from
anticompetitive mergers and acquisitions before
they occur.® Giving regulators an early look at
transactions and the time to resolve them before
asking skeptical courts to unwind them—and
businesses the ability to plan in advance—HSR is
a “win-win” for regulators and businesses. In the
hopes, presumably, of taxing mergers generally,
today the majority elects to tax those parties that
attempt to resolve matters with the agency. That,
and other things we have seen lately, suggest their
willingness to abrogate the HSR Act.* That is a
mistake.

Mergers and acquisitions are a constant feature
of American markets, one way that they evolve
over time. The Commission reviews transactions
for their impact upon competition; and, judged
from that perspective, the overwhelming bulk
noticed to the agencies are not problematic,’ and
go unchallenged. Some we block.® Others, consis-
tent with the congressional design of the HSR Act,
we resolve through consents, for example by com-
pelling the divestiture of the part of the company
that raises the competitive concern.

For six decades before the HSR Act, the Com-
mission challenged mergers and acquisitions that
proved to be anticompetitive after the fact. It
sought divestitures, but courts were often leery of
“unscrambling the eggs.”” The Commission ad-
opted a policy of (when it could) requiring parties
to give prior notice and get Commission approval
for future acquisitions in the market covered by
the consent order.® The HSR Act achieved
economy-wide much of what the Commission had
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been trying to get on an ad hoc basis (prior notice
and a fighting chance to prevent anticompetitive
effects), but in the years following its passage the
agency continued its policy of imposing special
restrictions on firms that sought to resolve com-
petitive concerns before merging. It fought a long,
expensive, unfair, and ultimately pointless battle
to make sure that Coca-Cola could not merge
without government permission, while Pepsi was
free to do so.? That embarrassing episode, and the
recognition that the pre-merger notification regime
under the HSR Act substantially accomplished
prior notice and immeasurably strengthened
merger enforcement, led the Commission in 1995
to give companies legal clarity and reduce burdens
on those that enter into merger consents.

Today, the majority chooses to impose a decade-
long M&A tax on anyone who enters into a merger
consent.'® While the agency has once again re-
pealed a policy without offering guidance as to
what will replace it, this will deter consents.
Meaning, companies will be less likely to work
with the Commission to resolve competitive
concerns—contrary to the express purpose of the
HSR Act, and leading to less efficient merger
enforcement. As consent negotiations become
more difficult, we will have to go to court more—
wasting precious taxpayer dollars, and accom-
plishing less."

The Majority’s Decision Will Chill
Procompetitive Deals and Hurt
Consumers

A blanket policy of routinely requiring prior ap-
proval will impose significant costs on companies
that enter into merger consents. The government
would be competitively handicapping those com-
panies for an undetermined duration,'? preventing
them from competing on a level playing field
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against rivals. (For example, making Coke unable
to do what Pepsi can.) A company under an FTC
order may have to bid higher—for instance, di-
verting resources from research and development,
incurring debt, or lowering salaries—to compen-
sate the seller for the uncertainty and the longer
lead time required to obtain prior approval. Com-
panies under an FTC order may not even be
considered in a bidding process for a company
considering a sale. There will be less competition,
for companies."

Such costs are defensible under certain
circumstances.' The point of a consent is to
protect the competition that existed before a trans-
action takes place and permit the non-problematic
aspects of the deal to proceed. Parties to consents
should not be able to buy back divested assets,'®
or reattempt the same transaction under similar
market conditions. Our current policy protects
against this, saving the Commission resources, in
time and money, of re-litigating issues in the same
market. The Commission retains discretion to
include prior approval or prior notice provisions
where we determine there is credible risk that the
companies may engage in another anticompetitive
transaction in the same market or fly under the
HSR Act radar."® We exercise that discretion today
and include such provisions, as necessary.

Because the point of the Clayton Act and the
HSR Act is to deter anticompetitive mergers, not
all mergers. What the majority wants to do today
is impose costs on all companies that enter into
consents. By definition, those are companies seek-
ing to remediate problems with their merger. This
is precisely what Congress intended with the pas-
sage of the HSR Act. Yes, we might deter some
bad deals. Between the HSR Act and the current
policy, however, we already have processes in
place that alert us to those deals and enable us to
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stop or remediate them.'” But attempting to flip
the burden of proof for all deals will also deter
procompetitive and competitively neutral
transactions. Like our (allegedly temporary)
suspension of early termination, it amounts to a
gratuitous tax on normal market operations. Ulti-
mately, American consumers will have to pick up
the cost.

Conclusion

Our agency has nearly half a century of experi-
ence enforcing the HSR Act. We should draw
upon that experience to stop the bad mergers and,
yes, let the good ones through. Failure to do so
will hinder normal market operations and weaken
our enforcement efforts, both to the detriment of
the American public.
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FROM THE EDITOR

The Early 2020s: Back to the 1970s?

On July 9, President Biden signed an executive
order, “Promoting Competition in the American
Economy” that, among many things, creates a
White House Competition Counsel to “coordinate,
promote, and advance Federal Government efforts
to address overconcentration, monopolization and
unfair competition.” The stated goal is to attempt
to counter “federal government inaction [which]
has contributed [to]
concentration.” In his remarks, President Biden
claimed that earlier administrations had allowed
“bad mergers” to go forward.

excessive market

Writing in this issue, Jones Day’s Michael
Gleason and Lauren Miller Forbes note that “the
Biden Order takes a granular regulatory approach,
setting forth specific proposals by industry and
agency. It encourages increased DOJ and FTC
enforcement and harnesses industry-specific stat-
utes and regulatory tools across more than a dozen
agencies to achieve its goals—the most compre-
hensive *whole-of-government’ approach to com-
petition policy since the 1970s.”

For example, the Order calls on the DOJ and
FTC to “vigorously” enforce traditional antitrust
law, particularly in labor markets and in the agri-
cultural, healthcare (pharmaceutical, hospital, in-
surance), and tech industries, the authors write. “It
notes that tech in particular is prone to ‘serial
mergers, the acquisition of nascent competitors,
the aggregation of data . . . and the presence of
network effects.” ” The Order also encourages the
revision of the horizontal and vertical merger
guidelines, including those used specifically for

hospital and bank mergers.
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As the authors write, “within hours of the
Order’s publication, DOJ and FTC leadership
endorsed a more ‘rigorous analytical approach’ to
M&A writ large, issuing a press release stating
that the existing merger guidelines ‘deserve a hard
look to determine whether they are overly
permissive.” And in the weeks since the Order, the
agencies have implemented additional merger
policy changes.”

A prime example: the sudden reversal in late
July of the FTC’s 15-year-old policy statement
limiting the use of prior notice and prior approval
provisions in merger settlements. In a party-line
vote, the FTC scrapped its policy to not to require
companies who had settled prior mergers with the
FTC to provide notice or receive approval, beyond
the typical HSR process, before consummating
further deals.

In his rebuttal (reprinted in this issue), Com-
missioner Phillips claimed that “the majority
chooses to impose a decade-long M&A tax on
anyone who enters into a merger consent . . .
companies will be less likely to work with the
Commission to resolve competitive concerns—
contrary to the express purpose of the HSR Act,
and leading to less efficient merger enforcement.
As consent negotiations become more difficult,
we will have to go to court more—wasting pre-
cious taxpayer dollars, and accomplishing less.”

Chris O’Leary

Managing Editor
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