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Gil v. Winn-Dixie
Will the Wave of ADA Website 

Cases Subside?
By Kelly M. Peña, Miami

The Americans with Disabilities Act1 (the 
ADA) first became law over thirty years ago, 
in 1990. Title III of the ADA2 was enacted to 
prohibit private businesses from discriminat-
ing against individuals or patrons with disabil-
ities if those businesses qualify as places of 
public accommodation, such as hotels, res-
taurants, and retail establishments.3 Under 
Title III, places of public accommodation are 
required to remove physical barriers to ac-
cess for individuals with disabilities, so long 
as it is “readily achievable.”4

Title III has a published set of regulations 
and “Standards for Accessible Design” con-
taining specific requirements for physical lo-
cations so that persons with disabilities may 
access a restaurant, hotel, or another place 
of public accommodation, despite any mobil-
ity issues or other impairments. The Stan-
dards for Accessible Design provide detailed 
descriptions, with specifications for parking 
spaces, restrooms, transaction counters, and 
signage, among other things.

Cyberattacks Surge During 
the Pandemic and So Does the 

Potential for Liability
Barron F. Dickinson, Tampa

The frequency of cyberattacks dramatically 
increased by 600% after the shift to remote 
work following the onset of the COVID-19 
pandemic.1 According to a report by IBM, 
the average total cost of a data breach was 
$3.86 million dollars in 2020, and the average 
amount of time it took a company to identify 
and contain a data breach was 280 days.2 In 
addition, 76% of those surveyed by IBM re-
ported that remote work would likely increase 
the time necessary to identify and contain a 
data breach.3

Prior to the pandemic, a 2017 study con-

ducted by Nationwide Insurance estimated 
that 58% of U.S. businesses have expe-
rienced a cyberattack.4 More than 20% of 
those victims reported spending at least 
$50,000 on the breach and needing more 
than six months to recover.5 Notwithstanding, 
less than half of the businesses surveyed 
had security policies and practices in place. 

According to a report by the information 
security company Shred-It, employee neg-
ligence remains the primary cause of data 
breaches.6 The report found that 47% of 
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Troubled Waters?
Navigating Florida’s Non-Compete Statute 

in the Wake of TransUnion
By Jennifer W. Corinis, Tampa

An employer who seeks to enforce 
a non-compete clause against a for-
mer employee in Florida may seek 
injunctive relief and, depending on 
whether diversity jurisdiction exists, 
must decide whether to file in federal 
or state court. Florida’s non-compete 
statute provides strong protection for 
an employer’s legitimate business in-
terests and applies whichever venue 
is selected. But, following a 2015 un-
published Eleventh Circuit case, the 
outcome at the injunctive stage may 
be different in federal court.

Florida’s Non-Compete 
Statute

In Florida, an employer who se-
cures an employee’s agreement not 
to work for a competing business or 
to solicit the employer’s customers 
can seek to enforce that agreement 
under Florida’s non-compete statute, 
section 542.335, Florida Statutes. Ad-
opted in 1996, section 542.335 states 
that non-compete agreements are 
not prohibited “so long as such con-
tracts are reasonable in time, area, 
and line of business.”1 Florida courts 
routinely enforce non-compete agree-
ments against a breaching party if an 
employer establishes the existence of 
one or more legitimate business inter-
ests and establishes that the “contrac-
tually specified restraint is reasonably 
necessary to protect the legitimate 
business interest.”2 Legitimate inter-
ests include trade secrets; valuable 
confidential information; substantial 
relationships with customers, patients, 
and clients; goodwill; and extraordi-
nary or specialized training.3

Once an employer establishes a le-
gitimate business interest, the party 
resisting enforcement must establish 
that the restriction is overbroad and 
not reasonably necessary to protect 

that interest.4 If that effort fails, the 
statute provides that a court “shall en-
force a restrictive covenant by any ap-
propriate and effective remedy, includ-
ing, but not limited to, temporary and 
permanent injunctions.”5

Since its passage in 1996, section 
542.335 has been applied in harmony 
with the familiar four-step analysis for 
determining whether to issue a pre-
liminary injunction: (1) the likelihood of 
irreparable harm to the moving party 
unless the injunction issues; (2) the 
unavailability of an adequate remedy; 
(3) the substantial likelihood of suc-
cess on the merits; and (4) the further-
ance of the public interest.6

Two significant features of section 
542.335 affect the injunctive relief 
analysis. First, section 542.335(4)(j) 
provides a presumption of irreparable 
harm due to the breach of an enforce-
able non-compete agreement. When 
seeking injunctive relief, as the statute 
contemplates, a party’s ability to es-
tablish irreparable harm satisfies the 
likelihood-of-success prong of the test 
for establishing one’s entitlement to in-
junctive relief.7

Second, section 542.335(1)(g)(1) 
prohibits a court from considering 
“any individualized economic or other 
hardship that might be caused to the 
person against whom enforcement is 
sought,” which would typically be part 
of the analysis of whether the public 
interest would be served by the entry 
of the injunction.8

When deciding whether to enforce 
a restrictive covenant with injunctive 
relief, Florida courts have taken this 
plain language to mean what it says 
and have granted the presumption of 
irreparable harm and refused to weigh 
the potential hardship an injunction 
might impose on the transgressor.9

Federal courts applying the 1996 
statute generally followed suit, al-

though inconsistently.10 In Talk Fu-
sion v. Ulrich,11 however, the court 
employed a hybrid approach; it ana-
lyzed the likelihood of success prong 
in reference to the irreparable harm 
presumption of section 542.335 but 
proceeded to balance hardships with-
out mentioning the statute.12

Enter TransUnion
In 2015, in TransUnion v. Ma-

clachan,13 the Eleventh Circuit held in 
an unpublished opinion that a federal 
court sitting in diversity was required 
to apply Florida substantive law, i.e., 
section 542.335, which prescribes 
“the elements necessary to state a 
prima facie claim to enforce a restric-
tive covenant and issues instructions 
to the courts when ruling on such 
claims,”14 but must follow Federal 
Rule of Civil Procedure 65 to deter-
mine whether to issue an injunction 
to enforce a non-compete agreement 
that was otherwise enforceable under 
section 542.335.15 The court noted 
that under federal procedure codified 
in Rule 65, a party seeking injunctive 
relief must show: “‘(1) it has a sub-
stantial likelihood of success on the 
merits; (2) irreparable injury will be 
suffered unless the injunction issues; 
(3) the threatened injury to the mov-
ant outweighs whatever damage the 
proposed injunction may cause the 
opposing party; and (4) if issued, the 
injunction would not be adverse to the 
public interest.’”16

In TransUnion, the former CEO of 
the company seeking injunctive relief 
argued that the district court “erred 
when it applied Florida Statutes sec-
tions 542.335(1)(g)(1) and 542.335(1)(j) 
to two of the four elements necessary for 
a preliminary injunction under Federal 
Rule of Civil Procedure 65,” contending 

continued, next page



12

TROUBLED WATERS?, continued

that “these sections are in conflict with 
federal procedure codified in Rule 65.”17

In addressing the perceived conflict, 
the TransUnion court reasoned that 
section 542.355(1)(g) “governs the 
enforceability of restrictive covenants, 
not the enforcement of an already 
enforceable restrictive covenant.”18

The court also stated that “Florida 
courts have seamlessly applied sec-
tion 542.335(1)(j) alongside Florida’s 
state procedure for preliminary injunc-
tions, which mirrors Rule 65 federal 
procedure almost exactly.”19 But, the 
Eleventh Circuit noted that section 
542.335(1)(g)(3) instructs that the 
court “[s]hall consider all other perti-
nent legal and equitable defenses.”20

From that, the Eleventh Circuit con-
cluded that in determining the remedy, 
federal courts must follow Rule 65, 
including consideration of irreparable 
harm and the balance of harms to the 
parties.21

In analyzing the availability of in-
junctive relief, the Eleventh Circuit 
rejected the statute’s presumption of 
irreparable harm. The court reasoned 
that “section 542.335(1)(j) does not 
relieve [a defendant] of its procedural 
burden of establishing that irreparable 
injury will be suffered unless the in-
junction issues; rather, it prescribes 
how irreparable injury is established in 
the restrictive covenant context.”22

Second, the TransUnion court held 
that the district court had erred by re-
fusing to consider the potential hard-
ship to the defendant when balancing 
the harms under Rule 65. The Elev-
enth Circuit expressly rejected the 
clear language of section 542.335 and 
reasoned that that consideration “[is] 
directed towards the determination of 
whether a restrictive covenant is en-
forceable” and “should not be applied 
when determining the appropriate 
remedy.”23

Section 542.335 clearly addresses 
both the enforceability and the en-
forcement of restrictive covenants. 
By applying Rule 65 to the analysis, 
however, TransUnion effectively elimi-
nates two of the significant elements 

of Florida’s substantive non-compete 
law—the presumption of irreparable 
harm and the bar on considering eco-
nomic hardship to a transgressing em-
ployee as a result of the breach.

Post-TransUnion
Since 2015, Florida courts have con-

tinued to analyze the grant of injunc-
tive relief in enforcement of non-com-
pete agreements as they had before.24

Federal cases since TransUnion have 
been inconsistent in their approach to 
section 542.335. In Hayes Healthcare 
Servs., LLC v. Meacham,25 the court 
noted that TransUnion requires courts 
to follow Rule 65, without regard to 
section 542.335, and proceeded to 
apply the traditional irreparable harm 
analysis.26 But, in Pirtek USA v. Twill-
man,27 the district court without com-
ment noted that section 542.335 pre-
sumes irreparable harm where there 
is an adequately pled violation of an 
enforceable non-compete agree-
ment and precludes consideration 
of individualized economic or other 
hardship, dismissing the defendant’s 
contentions in affidavits regarding po-
tential hardship.

The Bottom Line
Whether or not the presumptions of 

section 542.335 apply has a signifi-
cant impact on the enforcement of an 
otherwise enforceable non-compete 
agreement. In Florida state courts, the 
question whether to grant an injunction 
to enforce a non-compete agreement 
is answered once the employer estab-
lishes a legitimate business interest 
and the reasonableness of the restric-
tive covenant to protect that interest. 
Absent a showing by the party resist-
ing enforcement that the covenant is 
unreasonably overbroad, irreparable 
harm resulting from its breach is pre-
sumed. And, a party who violates a 
valid restrictive covenant cannot es-
cape the transgression by arguing that 
an injunction will impose an economic 
hardship. 

On the other hand, an employer who 
seeks a preliminary injunction in feder-
al court risks that court following Trans-
Union, thereby eliminating the Florida 
statute’s intended benefits. Instead, 

the employer seeking enforcement of 
a valid non-compete agreement that a 
former employee has unquestionably 
violated will have to provide evidence 
that it has, in fact, sustained irrepara-
ble harm. Moreover, an employee who 
has violated a restrictive covenant can 
defend against injunctive relief by 
arguing that it will impose an undue 
hardship, even though the employee 
has no right to engage in the conduct 
that an employer seeks to stop.

Jennifer W. Corinis
is Of Counsel to 
Greenberg Traurig 
in Tampa.
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