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In his remarks at the Investment Company 
Institute’s 2023 Investment Management 
Conference, Commissioner Mark T. Uyeda 

discussed his concerns with the Securities and 
Exchange Commission’s (SEC or Commission) 
current regulatory approach in what he referred 
to as “the perils of regulation by theory and 
hypothesis.”1 Commissioner Uyeda observed that  
“[m]any of the Commission’s rulemaking proposals 
are interrelated and interconnected, yet these pro-
posals are not evaluated pragmatically and holisti-
cally,” suggesting that “[t]he Commission’s thinking 
must be grounded in practical, real world costs and 
benefits that are informed by data and experience—
not hypotheses.”2

Indeed, the SEC has issued an astound-
ing 58 rule proposal releases between April 1, 
2021 through June 1, 2023.3 Reports of the US 
Government Accountability Office (GAO) and 
the SEC’s Office of Inspector General (OIG) 
have spotlighted organizational and management 
problems with the agency itself, calling into ques-
tion the soundness of its rulemaking practices.4 
The OIG reported that managers from within the 
SEC’s divisions raised concerns about increased 
risks and difficulties managing resources because 
of the increase in the SEC’s rulemaking activities. 
The report also recounted that certain managers 

reported relying on detailees, in some cases with 
little or no experience in rulemaking.5

Yet, based on its Spring 2023 regulatory agenda, 
the Commission plans to continue at its unprec-
edented pace as it moves to the adoption phase of 
numerous sweeping rule proposals, many of which 
have been broadly criticized as seeking to solve a 
problem that doesn’t exist, with theoretical solutions 
that severely underestimate the costs imposed on 
impacted parties—whether taken in isolation or on a 
cumulative basis.6 Of all rule proposals issued by the 
Commission since April 2021, less than half were 
unanimously approved and 14 were approved by a 
three to two vote.7 Dissenting Commissioners have 
cited concerns that in certain instances a proposal 
exceeds the SEC’s mandate or that the proposed reg-
ulation lacks thorough consideration of the poten-
tial economic and market impact.8 Publicly available 
comments to Commission rule proposals echo these 
shortfalls and raise other fundamental procedural 
concerns, including the need for more time for the 
public to fully consider and analyze the market and 
economic implications of the proposals.9

Given the unprecedented scope and speed 
of new rule proposals, palpable industry frustra-
tion, and the current judicial and congressional 
climate, this article provides a discussion of the 
SEC’s rulemaking authority and the evolution of 
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its obligations to consider the economic impact of 
its regulatory actions in light of recent court devel-
opments challenging the power of administrative 
agency rulemaking.

Sources of the Regulatory Impact 
Analysis

Congress established the SEC to “protect inves-
tors, maintain fair, orderly, and efficient markets, 
and facilitate capital formation.” Today, the SEC 
administers the Securities Act of 1933 (1933 Act), 
the Securities Exchange Act of 1934 (Exchange Act), 
the Trust Indenture Act of 1939, the Investment 
Company Act of 1940 (1940 Act), the Investment 
Advisers Act of 1940 (Advisers Act), to some extent 
the Securities Investor Protection Act of 1970, 
the Sarbanes-Oxley Act of 2002, the Dodd-Frank 
Wall Street Reform and Consumer Protection Act 
of 2010, and the Jumpstart Our Business Startups 
Act of 2012 (JOBS Act). 10 As early as the 1960s, 
academics began arguing that securities regulations 
should be criticized and challenged if the SEC fails 
to economically justify that a rulemaking will serve 
its goal of protecting investors.11

The SEC began voluntarily including a cost-
benefit section in rulemaking in the 1970s, although 
this was not required at the time by any executive 
order or statute.12 It wasn’t until statutory provi-
sions were added by the National Securities Market 
Improvement Act of 1996 (NSMIA) and the 
Gramm-Leach-Bliley Act of 1999 (GLBA) to the 
1933 Act, Exchange Act, 1940 Act, and Advisers 
Act—which require the Commission to consider 
efficiency, competition, and capital formation when-
ever it is “engaged in rulemaking and is required to 
consider or determine whether an action is neces-
sary or appropriate in the public interest”—that 
the Commission was required to consider broad 
economic issues in addition to the protection of 
investors.13 Additionally, Section 23(a)(2) of the 
Exchange Act requires the Commission to consider 
the impact that any rule promulgated under that 
Act would have on competition and to include in 

the rule’s statement of basis and purpose “the rea-
sons for the Commission’s . . . determination that 
any burden on competition imposed by such rule or 
regulation is necessary or appropriate in furtherance 
of the purposes of [the Exchange Act].”14 A number 
of other discrete statutory provisions also require the 
SEC to consider economic effects of rules adopted 
pursuant to those provisions.15

Whether these statutory provisions constituted 
a mandate to perform economic analysis was a mat-
ter that was unsettled in the years that followed 
NSMIA and GLBA. SEC regulations issued during 
this time were accompanied by analyses that were 
much less thorough than the analyses conducted 
by executive branch agencies.16 The quality of the 
SEC’s economic analysis and the SEC’s adherence to 
its statutory analysis requirements came into ques-
tion by SEC commissioners, the SEC’s Inspector 
General, the GAO and Congress.17 Then, a number 
of judicial interventions faulted the SEC for some 
form of inadequate economic analysis.

The DC Circuit Cases
In 2005, the US Court of Appeals for the District 

of Columbia Circuit interpreted the SEC’s core stat-
utes, together with the Administrative Procedure Act 
(APA), as imposing on the Commission a “statutory 
obligation to determine as best it can the economic 
implications of the rule it has proposed.”18 Chamber 
of Commerce v. SEC involved a regulation that 
required most mutual funds to have a supermajority 
of independent directors and an independent chair. 
The court remanded the regulation in part because 
the SEC refused to assess a disclosure alternative 
favored by two dissenting Commissioners. The court 
also faulted the SEC for failure to consider the costs 
that mutual funds would incur in complying with 
the rule. Although acknowledging that a full cost 
estimate may be difficult, the decision noted that the 
SEC could at least have provided a rough estimate. 
When the SEC readopted the rule after a week of 
deliberation, the court struck down the rule because 
the SEC relied on extra-record evidence and did not 
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consider data on the costs already incurred by some 
funds that had complied with the regulation.

The second case in 2009, American Equity v. 
SEC, considered a rule that deemed fixed index 
annuities to be an investment product subject to the 
federal securities laws, not just an insurance prod-
uct governed by state insurance laws.19 In consider-
ing a challenge to the rule, the court swiftly found 
the SEC’s interpretation reasonable under Chevron 
v. Natural Resources Defense Council, but vacated the 
rule because the SEC failed to properly consider the 
effect of the rule upon efficiency, competition, and 
capital formation as required under the 1933 Act.20 
The court faulted the SEC for asserting that a rule 
would increase competition and efficiency without 
assessing the current (baseline) extent of competi-
tion and efficiency under the state law regime. The 
court also criticized the SEC’s circular reasoning, 
which was that the mere existence of a rule would 
increase competition by reducing uncertainty that 
it assumed existed in the absence of a rule. The 
court found that “the SEC’s analysis [was] incom-
plete because it fail[ed] to determine whether, under 
the existing regime, sufficient protections existed to 
enable investors to make informed investment deci-
sions” and that the “failure to analyze the efficiency 
of the existing state law regime renders arbitrary and 
capricious the SEC’s judgment that applying federal 
securities law would increase efficiency”).21

The third and most significant case was Business 
Roundtable v. SEC.22 This case involved a challenge 
to Rule 14a-11 under the Exchange Act, which out-
lined the circumstances in which a company’s board 
of directors had to include shareholder-nominated 
board candidates in the board’s proxy materials sent 
to investors. The rule’s adoption was the culmination 
of a process that included two previous iterations of 
a proxy access rule, as well as the passage of Dodd-
Frank, which specifically gave the Commission the 
authority to enact proxy access reforms.23 Rule 14a-
11 was approved by a three to two Commission 
vote.24 Less than a year after its passage, the US Court 
of Appeals for the DC Circuit struck down the rule, 

holding that the SEC violated the APA by failing to 
consider the rule’s costs and benefits adequately.

According to the DC Circuit, the SEC had an 
obligation to “determine the likely economic con-
sequences of Rule 14a-11 and to connect those 
consequences to efficiency, competition, and capi-
tal formation.” One of the court’s primary criti-
cisms of the SEC’s rulemaking on Rule 14a-11 was 
its failure to demonstrate that the rule was justified 
by empirical evidence. According to the court, the 
Commission had “not sufficiently supported its con-
clusion” that the new rule would improve company 
performance and shareholder value “[i]n view of 
the admittedly (and at best) ‘mixed’ empirical evi-
dence.”25 Among its criticisms, the court found that 
the SEC failed to estimate companies’ compliance 
costs even though there was evidence available, and 
that the SEC provided insufficient empirical support 
for its claim that the rule would benefit shareholders 
by improving corporate performance. The Business 
Roundtable decision was a critical setback in SEC 
rulemaking. In a harsh assessment of the SEC’s rule-
making with respect to Rule 14a-11, the court found 
that the SEC “inconsistently and opportunistically 
framed the costs and benefits of the rule; failed ade-
quately to quantify the certain costs or to explain 
why those costs could not be quantified; neglected to 
support its predictive judgments; contradicted itself; 
and failed to respond to substantial problems raised 
by commenters.”26 By any measure, the DC Circuit 
cast doubt on the ability of the SEC to adopt rules 
that could withstand any judicial review of the cost-
benefit calculus.

Current Guidance
Following Business Roundtable and a review 

by the SEC’s OIG, the Commission significantly 
revamped how economic analysis would be con-
ducted. The SEC’s Office of General Counsel and 
Office of Economic Analysis issued new guid-
ance for economic analysis that is explicitly based 
on the principles of Executive Order No. 12,866, 
which governs regulatory analysis and review in 
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the executive branch.27 These changes were pub-
licly disclosed in a 2012 memorandum detailing 
how SEC cost-benefit analysis would be conducted 
moving forward (Guidance). Current Staff of the 
Commission have been directed by the Chairman to 
follow the Guidance in its rulemaking.28

The Guidance established that every SEC eco-
nomic analysis should include four main require-
ments: (1) a statement of the need for the proposed 
action; (2) the definition of a baseline against which 
to measure the likely economic consequences of the 
proposed regulation; (3) the identification of alter-
native regulatory approaches; and (4) an evaluation 
of the benefits and costs—both quantitative and 
qualitative—of the proposed action and the main 
alternatives identified by the analysis.29

1.	Justification for a Proposed Rule. The first element 
of the economic analysis is to identify the problem 
or market failure leading to the proposed rulemak-
ing and to describe how the action will correct it. 
Rule releases must include a discussion of the 
need for regulatory action and how the pro-
posed rule will meet that need. It is an essential 
first step since clearly defining a problem creates a 
path for the remainder of the economic analysis. In 
some circumstances, there will be more than one 
justification for a particular rulemaking. A pro-
posed rule could be a response to a market fail-
ure that market participants cannot solve or can 
include, among others, improving government 
processes, interpreting provisions in statutes the 
Commission administers, and providing exemp-
tive relief from statutory prohibitions where the 
Commission concludes that doing so is in the 
public interest. The Guidance also clarifies that 
Congressional direction to adopt a rule is justi-
fication alone for a rule but that the SEC should 
describe its specific authority for the action.30

2.	Determine Baseline for Economic Impact. The 
economic baseline serves as a primary point of 
comparison for an analysis of a proposed regula-
tion’s potential costs and benefits, including effects 

on efficiency, competition, and capital formation. 
Under the Guidance, an economic analysis of a 
proposed regulatory action should “compare the 
current state of the world, including the prob-
lem that the rule is designed to address, to the 
expected state of the world with the proposed 
regulation (or regulatory alternatives) in effect.”31 
Economic impacts of proposed regulations are 
measured as the differences between these two 
scenarios. In the absence of data availability, the 
SEC often encourages market participants to pro-
vide this data to the Commission. Yet some data-
sets necessary for analysis simply do not exist. In 
this respect, the Guidance notes the importance 
of detailing all assumptions and unknown costs 
in the baseline.32

3.	Identify and Discuss Reasonable Alternatives. 
The Guidance requires the identification and 
discussion of reasonable potential alternatives to 
the approach in the proposed rule. For the SEC, 
these alternatives must be limited to those where 
the SEC has the authority to implement them. A 
common alternative is to take a similar but either 
more or less stringent approach than the proposed 
rulemaking. Other types of alternative approaches 
could include different compliance dates and dif-
ferent requirements for large and small firms. The 
Guidance states that the number and choice of 
alternatives selected for detailed analysis is a mat-
ter of judgment. Courts have made clear that “the 
Commission is not required to consider ‘every 
alternative . . . conceivable by the mind of man 
. . . regardless of how uncommon or unknown 
that alternative’ may be.” 33 But the Commission 
is required to consider reasonable alternatives 
raised during the rulemaking. Such alternatives 
include those that are “neither frivolous nor out 
of bounds”: “[W]here a party raises facially rea-
sonable alternatives . . . the agency must either 
consider those alternatives or give some reason . . 
. for declining to do so.”34

4.	Analyze the Economic Consequences. The 
final element of the economic analysis assesses the 
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anticipated consequences of proposed rulemaking. 
Here, the SEC compares the economic costs and 
benefits of the proposal and alternative approaches 
to those of the baseline. In this section, the analysis 
needs to provide an economic argument that the pro-
posed action will both address the market failure or 
need for rulemaking and is better than reasonable 
alternative actions or the status quo. This includes: 
(a) identifying and describing the most likely eco-
nomic benefits and costs of the proposed rule and 
alternatives; (b) quantifying those expected ben-
efits and costs to the extent possible; (c) for those 
elements of benefits and costs that are quantified, 
identifying the source or method of quantifica-
tion and discussing any uncertainties underlying 
the estimates; and (d) for those elements that are 
not quantified, explaining why they cannot be 
quantified.35

The intent of the Guidance was to establish a 
framework that fortifies the SEC’s economic analysis, 
ostensibly to withstand inevitable legal challenges, 
which appear more and more likely as congressional 
and judicial skepticism of agency action continues to 
rise.36 While many of the Commission’s recent rule 
proposals concern matters clearly within the SEC’s 
purview, there is also increased scrutiny of a num-
ber of rules where the SEC has asserted its authority 
to regulate new territory. The climate and cyberse-
curity disclosure rules are oft-cited examples of this 
expansion.37 Recent court decisions raise questions 
about the SEC’s espoused authority to promulgate 
new regulations and the process by which the SEC 
enforces them.38

Judicial Scrutiny
The US Supreme Court’s landmark ruling in 

Chevron v. Natural Resources Defense Council is the 
seminal case establishing the test for judicial defer-
ence to government agencies’ interpretations of cer-
tain agency-related statutes. In Chevron, the Supreme 
Court upheld as reasonable a regulation that inter-
preted the Clean Air Act to allow the Environmental 

Protection Agency (EPA) to define the term “station-
ary source” to mean whole industrial plants. Chevron 
established a highly deferential framework for courts 
to review agency interpretations of ambiguous stat-
utes that the agency is charged with administering.39

Under Chevron, courts are instructed to per-
form a two-part analysis to determine if an agency’s 
interpretation of a statute ought to be upheld. First, 
always, is the question whether Congress has directly 
spoken to the precise question at issue. If the intent 
of Congress is clear, that is the end of the matter; 
for the court, as well as the agency, must give effect 
to the unambiguously expressed intent of Congress. 
If, however, the court determines Congress has not 
directly addressed the precise question at issue or 
the statute is ambiguous with regard to the relevant 
issue, the court should not simply impose its own 
construction on the statute, as would be necessary 
in the absence of an administrative interpretation. 
Rather, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the 
court is whether the agency’s answer is based on a 
permissible construction of the statute. In such cases, 
“a court may not substitute its own construction of 
a statutory provision for a reasonable interpretation 
made by the administrator of an agency.”40

Chevron has been a linchpin of administrative 
law for almost 40 years, governing how agencies pro-
mulgate rules and how courts review agency actions. 
Until recently, the SEC’s proclamation that a partic-
ular rule furthers the statutory aim “to protect inves-
tors” has generally proven sufficient to establish that 
the Commission has adopted a rule pursuant to an 
express delegation of rulemaking authority.41 But the 
Supreme Court has not deferred to an agency inter-
pretation of federal law since 2016 and a number of 
recent cases have signaled a changing landscape for 
agencies, Congress and the federal courts.42

Threats to Chevron Deference
Supporters of Chevron deference have long 

advocated that its framework ensures fundamental 
adherence to the will of Congress, which delegated 
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the interpretive burden to the agencies, not the 
courts.43 In several recent decisions, however, the 
US Supreme Court has applied greater scrutiny in 
several cases where agencies have sought to rely on 
authority that has not been clearly authorized by 
Congress. First, in Alabama Association of Realtors 
v. HHS, the Court explained that a CDC eviction 
moratorium was of major national significance and 
required a clear statutory basis because the agency’s 
action covered 80% or more of the nation; created 
an estimated economic impact of tens of billions of 
dollars; and interfered with the landlord-tenant rela-
tionship, which the Court explained is “the particular 
domain of state law.”44 Then, in National Federation 
of Independent Business v. OSHA, a case involving 
COVID-19 vaccination mandates imposed on most 
employers in the United States, the Court consid-
ered OSHA’s emergency temporary standard to be of 
major economic and political significance because, 
in its estimation, it seriously intruded upon the lives 
of more than 80 million people.45

On the last day of its October 2021 term, the 
US Supreme Court issued its much-awaited opinion 
in West Virginia v. EPA, a case involving the scope of 
the EPA’s authority to regulate greenhouse emissions 
from coal-fired electric power plants. In West Virginia, 
the Court rejected the EPA’s reliance on a statutory 
provision that, in the Court’s view, was a “previously 
little-used backwater.” The Court concluded that 
it was unlikely Congress would task the EPA with 
“balancing the many vital considerations of national 
policy implicated in deciding how Americans will get 
their energy,” such as deciding the optimal mix of 
energy sources nationwide over time and identifying 
an acceptable level of energy price increases. In con-
cluding that the Clean Air Act did not grant the EPA 
that power, the Court for the first time invoked in 
a majority opinion the “major questions doctrine.”46

Under the major questions doctrine, a court 
must treat questions of “vast economic and politi-
cal significance” differently when reviewing agency 
interpretations of its statutory authorities. In cases 
where there is something extraordinary about the 

“history and breadth of the authority” an agency 
asserts or the “economic and political significance” 
of that assertion, the Court indicated courts should 
“hesitate before concluding that Congress meant to 
confer such authority.” The doctrine’s precise rela-
tionship to the Chevron doctrine is unclear, but it 
represents the Supreme Court’s heightened skepti-
cism when an agency claims broad authority based 
on new interpretations of older statutes or statutes 
in which the grant of authority is not explicitly 
stated.47

On May 1, 2023, the Supreme Court agreed to 
hear Loper Bright Enterprises v. Raimondo, a case that 
threatens the Chevron doctrine. The Court granted 
Loper Bright’s petition for a writ of certiorari on a 
direct challenge to Chevron: “Whether the Court 
should overrule Chevron or at least clarify that 
silence concerning controversial powers expressly 
but narrowly granted elsewhere in the statute does 
not constitute an ambiguity requiring deference 
to the agency.”48 The case is expected to be heard 
next term, making a ruling not likely until 2024. 
If the Supreme Court overrules, or significantly 
narrows, Chevron, the possible impact on the SEC 
would be massive, given its extraordinary rulemak-
ing deluge, where, as commenters point out, much 
of the agency’s stated authority rests on more gener-
alized rulemaking statutes, or “new-and-improved” 
interpretation of its existing statutory authority.49 
An overturn of Chevron could provide a significant 
advantage for legal challengers.

Mr. Helmrich is Of Counsel at Greenberg 
Traurig, LLP in Philadelphia, PA.
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