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I. Introduction 

Massachusetts General Laws Chapter 93A—the Massachusetts “Consumer” 1 
Protection Act—“is a statute of broad impact” that prohibits “unfair methods of 
competition” and “unfair or deceptive acts or practices in the conduct of any trade or 
commerce.” 2  The Massachusetts Legislature has enacted many statutes, and the 
Massachusetts Attorney General has promulgated many regulations, declaring what is 
an “unfair” or “deceptive” act or practice in Massachusetts. Chapter 93A may be 
enforced publicly by the Massachusetts Attorney General or privately through civil 
lawsuits filed by consumers and businesses—including through class-action lawsuits. 
The standards for prosecuting and defending Chapter 93A claims differ depending on 
who has been injured and who brings the claims. There are thousands of reported case 
decisions concerning Chapter 93A. The result is a regulatory and judicial quagmire for 
the legal and business communities to navigate. 

This is the fourth and final article in a series of articles that are organized to help 
the legal and business communities better understand Chapter 93A. Despite the 
amount of regulatory and judicial activity under Chapter 93A, the statute has only 
eleven sections. The first article3 covered Sections 1–3, which deal with what conduct 
falls within the scope of Chapter 93A—and what conduct does not. The second article4 
covered Sections 4–8, which deal with public enforcement of Chapter 93A by the 

 
 

1 As Chapter 93A also covers business-to-business disputes (Section 11), the use of the word 
“consumer” in the common name of the statute is somewhat of a misnomer. 
2 Slaney v. Westwood Auto, Inc., 366 Mass. 688, 693–694 (1975).  
3 David G. Thomas & Angela C. Bunnell, Mastering Massachusetts General Laws Chapter 
93A—The Massachusetts “Consumer” Protection Act (Part I), PLI CURRENT: THE 
JOURNAL OF PLI PRESS, Vol. 7 (2023), 
https://plus.pli.edu/Details/Details?fq=id%3A(373726-ATL10).  
4 David G. Thomas & Angela C. Bunnell, Mastering Massachusetts General Laws Chapter 
93A—The Massachusetts “Consumer” Protection Act (Part II), PLI CURRENT: THE 
JOURNAL OF PLI PRESS, Vol. 7 (2023), 
https://plus.pli.edu/Details/Details?fq=id%3A(373726-ATL13).  

https://plus.pli.edu/Details/Details?fq=id%3A(373726-ATL10)
https://plus.pli.edu/Details/Details?fq=id%3A(373726-ATL13)
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Massachusetts Attorney General. The third article5 covered only one section—Section 
9—which deals with private enforcement of Chapter 93A by consumers. This final 
article covers Section 11, which deals with private enforcement of Chapter 93A by 
businesses. 6  In each article, we provide the verbatim statutory text of each section 
followed by a discussion concerning the applicable section.  

II. Private Enforcement by Businesses (Section 11) 

A. Chapter 93A, Section 11 Injury: Loss of Money or Property 
(Section 11(1) and (2)) 

(i). The Text. 

Any person who engages in the conduct of any trade or commerce and who suffers 
any loss of money or property, real or personal, as a result of the use or employment by 
another person who engages in any trade or commerce of an unfair method of 
competition or an unfair or deceptive act or practice declared unlawful by section two 
or by any rule or regulation issued under paragraph (c) of section two may, as 
hereinafter provided, bring an action in the superior court, or in the housing court as 
provided in section three of chapter one hundred and eighty-five C, whether by way 
of original complaint, counterclaim, cross-claim or third-party action for damages and 
such equitable relief, including an injunction, as the court deems to be necessary and 
proper. Such person, if he has not suffered any loss of money or property, may obtain 
such an injunction if it can be shown that the aforementioned unfair method of 
competition, act or practice may have the effect of causing such loss of money or 
property. 

 
 

5 David G. Thomas & Angela C. Bunnell, Mastering Massachusetts General Laws Chapter 
93A—The Massachusetts “Consumer” Protection Act (Part III), PLI CURRENT: THE 
JOURNAL OF PLI PRESS, Vol. 8 (2024), 
https://plus.pli.edu/Details/Details?fq=id%3A(399414-ATL3).  
6 The second and third articles also addressed Section 10, which connects the public and 
private enforcement mechanisms of Chapter 93A. Specifically, when a claimant files a Section 
11 claim in state court, the clerk of court must mail a copy to the Massachusetts Attorney 
General. Similarly, the clerk must mail any judgment or decree issued under Section 11 to the 
attorney general. Finally, any injunction or order issued by the state court under Section 11 is 
prima facie evidence of a Section 2 violation. 

https://plus.pli.edu/Details/Details?fq=id%3A(399414-ATL3)
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(ii). Discussion. 

(a). Section 11 Unfairness or Deception 

In the context of business-to-business dealings, a Section 11 defendant’s conduct 
is judged against a stricter standard of what is unfair or deceptive than under Section 
9.7 In the past, trial judges assessed a defendant’s conduct against the “level of rascality” 
and “rancid flavor of unfairness” to determine whether Section 2 was violated. 8 
Although these phases still appear in case decisions, the Massachusetts Supreme 
Judicial Court (MA SJC) does not view them as instructive.9 Instead, courts focus on 
“the nature of challenged conduct and on the purpose and effect of that conduct[.]”10 
Although a mere breach of contract does not violate Section 2, conduct in disregard of 
known contractual arrangements and intended to secure benefits for the breaching 
party does.11 In other words, conduct used as leverage to destroy another party’s rights 
is viewed as commercial extortion and likely violates Section 2. 12  A good faith 
contractual dispute regarding “whether money is owed, or performance of some kind 
is due,” likely does not.13 

(b). Loss of Money or Property 

In addition to a Section 2 violation, a Section 11 plaintiff must also prove that the 
act caused a “loss of money or property.”14 “Money” means the loss of “money” and not 
time.15 “Property” means the type of property “that is purchased or leased” rather than 

 
 

7 Madan v. Royal Indem. Co., 26 Mass. App. Ct. 756, 763 n.7 (1989); Giuffrida v. High 
Country Inv., Inc., 73 Mass. App. Ct. 225, 238 (2008). 
8 Mass. Emps. Ins. Exch. v. Propac-Mass, Inc., 420 Mass. 39, 42–43 (1995). 
9 Id. 
10 Id. 
11 Anthony's Pier Four, Inc. v. HBC Assocs., 411 Mass. 451, 474–75 (1991); H1 Lincoln, 
Inc. v. South Wash. St., LLC, 489 Mass. 1, 15–16 (2022). 
12 Mass. Emps. Ins. Exch., 420 Mass. at 43. 
13 Duclersaint v. Federal Nat'l Mtge. Ass'n, 427 Mass. 809, 814 (1998); see also Kobayashi v. 
Orion Ventures, 42 Mass. App. Ct. 492, 505 (1997). 
14 Auto Flat Car Crushers, Inc. v. Hanover Ins. Co., 469 Mass. 813, 822 (2014); 
Frullo v. Landenberger, 61 Mass. App. Ct. 814, 822–23 (2004). 
15 Tech Plus, Inc. v. Ansel, 59 Mass. App. Ct. 12, 19 (2003). 
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intangible rights, such as the “right to a sense of security to peace of mind, or to 
personal liberty.” 16  As expressly provided in Section 11, a plaintiff may obtain 
injunctive relief if the alleged unlawful conduct “may have the effect of causing such 
loss of money or property.”17 

B. Class Actions – Similar Injury to Numerous Other Persons 
Similarly Situated (Section 11(3)) 

(i). The Text. 

Any persons entitled to bring such action may, if the use or employment of the 
unfair method of competition or the unfair or deceptive act or practice has caused 
similar injury to numerous other persons similarly situated and if the court finds in a 
preliminary hearing that he adequately and fairly represents such other persons, bring 
the action on behalf of himself and such other similarly injured and situated persons; 
the court shall require that notice of such action be given to unnamed petitioners in 
the most effective, practicable manner. Such action shall not be dismissed, settled or 
compromised without the approval of the court, and notice of any proposed dismissal, 
settlement or compromise shall be given to all members of the class of petitioners in 
such a manner as the court directs. 

(ii). Discussion. 

A Section 11 plaintiff may seek relief on behalf of other similarly situated persons 
much like a Section 9 plaintiff. Court have typically applied the same framework for 
whether a class action can be maintained under Section 11 as they do under Section 
9.18 

C. Massachusetts District Court (Section 11(4)) 

(i). The Text. 

A person may assert a claim under this section in a district court, whether by way 
of original complaint, counterclaim, cross-claim or third-party action, for money 
damages only. Said damages may include double or treble damages, attorneys’ fees and 

 
 

16 Id. 
17 MASS. GEN. LAWS ch. 93A, § 11(2). 
18 Feeney v. Dell Inc., 454 Mass. 192, 200 (2009); Bellerman v. Fitchburg Gas and Elec. 
Light Co., 475 Mass. 67, 72 (2016). 
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costs, as hereinafter provided, with provision for tendering by the person against 
whom the claim is asserted of a written offer of settlement for single damages, also as 
hereinafter provided. No rights to equitable relief shall be created under this 
paragraph, nor shall a person asserting such claim be able to assert any claim on behalf 
of other similarly injured and situated persons as provided in the preceding paragraph. 
The provisions of sections ninety-five to one hundred and ten, inclusive, of chapter 
two hundred and thirty-one, where applicable, shall apply to a claim under this 
section, except that the provisions for remand, removal and transfer shall be controlled 
by the amount of single damages claimed hereunder. 

(ii). Discussion. 

An action under Section 11 may be brought in Massachusetts Superior Court.19 
An action under this section may also be brought in federal district court, so long as 
some basis of federal court jurisdiction exists (diversity, federal question or 
supplemental jurisdiction).20 

D. Actual damages; Multiple Damages for Willful or Knowing 
Violations (Section 11 (5). 

(i). The Text. 

If the court finds for the petitioner, recovery shall be in the amount of actual 
damages; or up to three, but not less than two, times such amount if the court finds 
that the use or employment of the method of competition or the act or practice was a 
willful or knowing violation of said section two. For the purposes of this chapter, the 
amount of actual damages to be multiplied by the court shall be the amount of the 
judgment on all claims arising out of the same and underlying transaction or 
occurrence regardless of the existence or nonexistence of insurance coverage available 
in payment of the claim. In addition, the court shall award such other equitable relief, 
including an injunction, as it deems to be necessary and proper. 

(ii). Discussion. 

Chapter 93A ties liability for damages by creating two classes of defendants—the 
first being those who have committed “innocent” violations of the statute and the 

 
 

19 See SDK Med. Comput. Servs. Corp. v. Pro. Operating Mgmt. Grp., Inc., 371 Mass. 117, 
125 (1976). 
20 See Back Bay Farm, LLC v. Coluccio, 230 F. Supp. 2d 176 (D. Mass. 2002). 
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second being those who have committed “knowing and willful” violations.21 Section 11 
authorizes the court to award multiple damages and attorney’s fees if a defendant’s 
conduct is found to be a willful and knowing violation of Chapter 93A.22 The statutory 
terms “knowing” and “willful” refer to “a state of mind existing at the time of acting” 
involving some level of culpability at the very least.23 To be willful or knowing, the 
conduct in question “need not be malicious” but it must constitute more than mere 
negligence. 24  Within that range is conduct that is “intentionally gainful” or 
“demonstrates a wilful [sic] recklessness or conscious, knowing disregard for its likely 
results.”25Actions involving fraudulent representation in knowing disregard of the truth 
amounts to a knowing and willful violation of Chapter 93A.26  

E. Tender of Written Offer of Settlement for Single Damages 
with Answer (Section 11(5)). 

(i). The Text. 

The respondent may tender with his answer in any such action a written offer of 
settlement for single damages. If such tender or settlement is rejected by the 
petitioner, and if the court finds that the relief tendered was reasonable in relation to 
the injury actually suffered by the petitioner, then the court shall not award more than 
single damages. 

(ii). Discussion. 

There is no demand letter requirement in Section 11. Section 11 contains a 
different procedure for obtaining the same objective as the demand letter in Section 
9—facilitating settlement and fixing damages—namely by tendering a written offer of 
settlement with the answer to the complaint. By doing so, a Section 11 defendant may 
get some of the benefits of a Section 9 defendant’s response to a demand letter. 
Specifically, as with a Section 9 tender, if a Section 11 written tender is rejected, and 

 
 

21 See Int’l Fid. Ins. Co. v. Wilson, 387 Mass. 841, 853 (1983). 
22 See Duclersaint, 427 Mass. at 814. 
23 See Comput. Sys. Eng’g, Inc. v. Qantel Corp., 571 F. Supp. 1365, 1373–74 (D. Mass. 
1983). 
24 See Chiulli v. Liberty Mut. Ins., Inc., 97 Mass. App. Ct. 248, 260 (2020). 
25 Id. (citing Rass Corp. v. Travelers Cos., 90 Mass. App. Ct. 643, 657 (2016)). 
26 Wang Lab’ys v. Bus. Incentives, 398 Mass. 854, 857–58 (1986). 
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if the court finds that the proposed relief tendered was reasonable in relation to the 
“injury actually suffered,” the court “shall not award” a prevailing claimant more than 
single damages.27 Unlike Section 9, there is no express language in Section 11 limiting 
attorneys’ fees when a Section 11 claimant rejects a reasonable tender. 

F. Attorney’s Fees and Costs (Section 11(6)). 

(i). The Text. 

If the court finds in any action commenced hereunder, that there has been a 
violation of section two, the petitioner shall, in addition to other relief provided for by 
this section and irrespective of the amount in controversy, be awarded reasonable 
attorneys' fees and costs incurred in said action. 

(ii). Discussion. 

As noted above, unlike Section 9, Section 11 does not contain an express provision 
that limits a plaintiff's recovery of attorneys’ fees after the rejection of a settlement offer 
by the defendant. A Section 11 claimant can obtain an award of attorneys' fees, even if 
the claimant’s damages are not quantifiable.28  All that is required is that the unfair or 
deceptive act has an “adverse effect” on the claimant.29 For example, if a claimant 
receives injunctive relief under Section 11 to prevent an unfair or deceptive act from 
causing actual damages, an award of attorney’s fees may be permissible absent monetary 
damages.30 

G. Antitrust Act Guidance (Section 11(7)). 

(i). The Text. 

In any action brought under this section, in addition to the provisions of 
paragraph (b) of section two, the court shall also be guided in its interpretation of 
unfair methods of competition by those provisions of chapter ninety-three known as 
the Massachusetts Antitrust Act. 

 
 

27 MASS. GEN. LAWS CH. 93A, § 11. 
28 See Drywall Sys., Inc. v. ZVI Const. Co., 435 Mass. 664, 672 (Mass. 2002). 
29 See Chapman v. Katz, 448 Mass. 519, 536 (2007). 
30 See Martha's Vineyard Auto Vill., Inc. v. Newman, 30 Mass. App. Ct. 363, 370 n.11 
(1991). 
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(ii). Discussion. 

Unlike Section 9, Section 11 makes specific reference to unfair methods of 
competition under the Massachusetts Antitrust Act, as codified in Massachusetts 
General Laws Chapter 93.31 This difference between Sections 9 and 11 means that 
while business claims under Section 11 will be interpreted according to, and may be 
limited by, the Antitrust Act, consumer claims under Section 9 will not be. 32 
Accordingly, an indirect purchaser of a product can assert an antitrust claim under 
Section 9.33 

H. Primarily and Substantially Standard and Burden of Proof 
(Section 11(7)). 

(i). The Text. 

No action shall be brought or maintained under this section unless the actions and 
transactions constituting the alleged unfair method of competition or the unfair or 
deceptive act or practice occurred primarily and substantially within the 
commonwealth. For the purposes of this paragraph, the burden of proof shall be upon 
the person claiming that such transactions and actions did not occur primarily and 
substantially within the commonwealth. 

(ii). Discussion. 

Unlike Section 9, a Section 11 plaintiff may bring an action only if the “actions 
and transactions constituting” the unlawful conduct occurred “primarily and 
substantially within” Massachusetts.34 To determine jurisdiction, courts should avoid 
a set of rigid factors and instead evaluate whether the “center of gravity of the 
circumstances that give rise to the claim” is within Massachusetts. 35  As expressly 

 
 

31 See In re Asacol Antitrust Litig., No. 15-cv-12730, 2016 WL 4083333, *13 (D. Mass. July 
20, 2016). 
32 See Ciardi v. F. Hoffmann-La Roche Ltd., 436 Mass. 53, 62–63 (2002). 
33 See Id. (explaining that consumers could bring indirect purchaser claims as Section 9 does 
not contain the same reference to the Massachusetts Antitrust Act as Section 11). 
34 See, e.g., Kuwaiti Danish Computer Co. v. Digital Equipment Corp., 438 Mass. 459, 474–
75 (2003); Arabian Support & Servs. Co., Ltd. v. Textron Sys. Corp., 943 F.3d 42, 47 (1st 
Cir. 2019). 
35 See Kuwaiti, 438 Mass. at 473–74. 
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provided by Section 11, the burden of proof is on the defendant who challenges 
Massachusetts as the appropriate center of gravity.36 

David G. Thomas advises on individual and corporate 
disputes during the entire dispute-resolution life cycle, 
including through strategic negotiation, mediation, other 
forms of alternative dispute resolution, and adjudication 
through trial when needed or required. David has 
experience with many subject matters, including unfair or 
deceptive business practices disputes in individual and 
putative class action settings, including under 
Massachusetts General Laws Chapter 93A—the 
Massachusetts Consumer Protection Act. David also 
works with clients on avoiding disputes proactively by 
identifying and ameliorating existing or potential dispute 
risks in business policies and practices. 

Angela Bunnell’s practice focuses on defending 
companies against unfair or deceptive business practices 
claims in individual and putative class action settings. She 
also represents companies and individuals responding to 
civil investigative demands under various regulatory 
schemes, including federal and state false claims acts and 
related enforcement actions brought by federal and state 
regulatory agencies. Angela also has experience with 
complex eDiscovery matters, and has been responsible 
for preservation, collection, review, and production of ESI 
in state and federal lawsuits. Angela also has experience 
in representing clients in connection with data security 
and privacy matters. 

 

 
 

36 See Integrated Commc'ns & Techs., Inc. v. Hewlett-Packard Fin. Servs. Co., 573 
F.Supp.3d 513, 546 (D. Mass. 2021) ("Because the Defendants raised this jurisdictional issue, 
they bear the burden..."). 
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