14

BREEN M. SCHILLER, Esq., is a
Shareholder at Greenberg Traurig,
LLP. DANIEL L. STANLEY, Esq., is a
Partner at Honigman LLP.

Nexus News

Nexus Due to Inventory Stored in a State
That is Not Under the Taxpayer’s Control—
The State of the Law

By Breen M. Schiller and Daniel L. Stanley

Introduction

Many retailers are now utilizing third-party marketplaces or market facilitators
by which sales of the retailer’s products are fulfilled by a third party that stores
and manages the retailer’s inventory. One of the interesting nexus issues presented
by such business relationships is whether the presence of the retailer’s inventory
in a state results in sufficient nexus for sales tax taxation of the retailer when the
inventory is controlled by an entity other than the retailer. In other words, when
a third party has control over a retailer’s inventory and that third party, not the
retailer, decides to place that inventory in a state, does the state have sufficient
jurisdiction to impose sales tax on the retailer? On January 7, 2026, the Oklahoma
Tax Commission (the “Commission”) issued a letter ruling stating that the answer
was “no.” In this column, we will discuss that ruling, the relevant law, and other
state positions that have gone both ways on the issue. We will also have an update
on recent developments regarding Public Law 86-272 (“PL. 86-2727).!

Oklahoma Tax Commission Letter Ruling LR 25-005?

On January 7, 2026, the Commission issued Letter Ruling LR 25-005 in response
to a retailer’s inquiry regarding nexus due to the presence of the taxpayer’s inventory
in the state. The retailer made online sales through its own website and through
marketplace facilitators. The retailer had no physical location or employees in
Oklahoma and its direct sales through its website to Oklahoma customers were
below the state’s $100,000 annual threshold for economic nexus. The retailer’s
sales through the marketplace facilitator’s sites were subject to sales tax that the
marketplace facilitator collected and remitted.

Nonetheless, the retailer did have inventory in Oklahoma. Specifically, in 2023
there was $15,000 worth of inventory in the state and in 2024 there was $40,000.
However, this inventory was first sent by the retailer to the marketplace facilitator’s
locations outside of Oklahoma. After that, the marketplace facilitator decided
where to store the inventory, with the aforementioned amounts being stored in
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the marketplace facilitator’s warehouses in Oklahoma.
Crucially, the retailer did not have control over where
its inventory was located or stored. Rather, the storage
locations were under the sole control of the marketplace
facilitator based upon its desires and the inventory stored
by the marketplace facilitator was used solely to fulfill
orders through the marketplace facilitator’s website.

The issue before the Commission was: does the storage
of the retailer’s inventory at a marketplace facilitator’s ware-
house located in Oklahoma create substantial nexus and a
sales tax filing obligation for the retailer? The Commission
determined that it did not.

The Commission first noted that nexus “can be estab-
lished through either economic or physical presence in
Oklahoma.” It then noted that economic nexus is estab-
lished when a remote seller has more than $100,000 of
sales to Oklahoma customer pursuant to the Oklahoma’s
economic nexus threshold statute.? The retailer at issue,
however, did not meet that threshold. The Commission
then noted that nexus can also be established through
physical presence, such as a retail store, warehouse, or
inventory. However, Oklahoma law provides an exception
noted by the Commission: “if the seller’s only physical
presence in the state is inventory owned by that seller
stored in a third party’s warehouse over which the seller
has no control, the seller does not have physical nexus in

Oklahoma.”
What Is the Rule in Other States?

Readers should be warned that the result in Oklahoma is
neither the result upon which all states agree nor even the
majority rule. Based on guidance provided by individual
states and guidance given in the Streamlined Sales Tax
Governing Board taxability matrix,* the states appear to be
divided on this issue, with over 20 states taking the position
that any inventory in the state, even inventory controlled
by a third party, would trigger a sales tax obligation. The
latter include such states as California, Georgia, Indiana,
Kansas, Kentucky, Michigan, Minnesota, Nebraska, New
Jersey, North Carolina, Ohio, Pennsylvania, Rhode Island,
South Dakota, Tennessee, Utah, Vermont, Virginia,
Washington, West Virginia, Wisconsin, and Wyoming.
On the other hand, approximately eight states, includ-
ing Oklahoma, indicate that the presence of inventory
controlled by a third party would not trigger a sales tax
obligation. Those states are Arizona, Arkansas, Illinois,
Towa, Nevada, New York, North Dakota, and Oklahoma.
Many states have no specific guidance on the issue. The
Streamlined Sales Tax Governing Board taxability matrix,’
specifically Disclosed Practice 8 regarding Remote Sellers,
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is a very useful tool to determine many states’ guidance
on this issue.

Why Is There Virtually No Uniformity on

This Issue?

In the context of state taxation, the Due Process Clause
requires “some definite link, some minimum connection
between a state and the person, property, or transaction it
seeks to tax”® Under the Due Process Clause, a State must
have both a nexus “with the actor the State seeks to tax”
and also the requisite “connection to the activity” that is
the subject of the tax.” In the context of a sales tax, states
would argue that there is almost always the required mini-
mum connection with the transaction because the seller is
selling goods in the taxing state. Indeed, this position was
implicitly endorsed by the U.S. Supreme Court in South
Dakota v. Wayfair, Inc.® Wayfair overruled the Supreme
Courts prior holding in Quill Corp. v. North Dakota’
that the Commerce Clause required a physical presence
in the State. In Wayfair, the Supreme Court replaced
Quills physical presence test with the following test for
Commerce Clause nexus: “nexus is established when the
taxpayer ... avails itself of the substantial privilege of car-
rying on business’ in that jurisdiction.”’® The Court also
held that South Dakota’s economic presence test, which
imposed tax if a business had more than $100,000 in sales
or 200 transactions annually to customers in the state was
constitutional under the Commerce Clause because “[t]his
quantity of business could not have occurred unless the
seller availed itself of the substantial privilege of carrying
on business in South Dakota.”"! Thus, the Court implicitly
endorsed the position that selling goods to customers in
a state constituted “the substantial privileges of carrying
on business” in the state.

What About Other Taxes?

The States are also divided about whether the presence
of a business’s inventory that was under the control of a
third party would create sufficient nexus for other types
of business taxes. For example, in Jon Bargains, Inc. v.
Washington Dept of Rev.,'* the Washington Board of Tax
Appeals found that the taxpayer was subject to Washington
Business and Occupation (“B&O”) tax and sales tax due
to the presence in the state of the taxpayer’s inventory
stored in Amazon fulfillment centers that were under the
control of Amazon, not the taxpayer. Indeed, it appears
from the facts of that case that the taxpayer did not have
knowledge that its inventory was stored in Washington.
However, the Commonwealth Court of Pennsylvania
decided otherwise in Online Merchants Guild v. Hassell."
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In Online Merchants Guild, the facts were very similar to
those presented in Jon Bargains, with the Department of
Revenue arguing that taxpayers were liable for collecting
and remitting sales tax and paying personal income tax
because Amazon may have stored some of their merchan-
dise in warehouses located in Pennsylvania. Again, all
such warehousing decisions were under the sole control
of Amazon. The Commonwealth Court held that, “as a
general rule, it is not enough that the defendant might
have predicted that its goods will reach the forum [s]cate.”*
As the Court framed the question: “[t]he simple but
controlling question is whether the taxing authority has
given anything for which it [could] ask [in] recurn.”® The
Court determined that, under these facts, the Department
did not have enough evidence to prove that the out-of-
state merchants had sufficient contacts with Pennsylvania
such that they could be forced to collect and pay sales
tax or pay income tax. Again, these conflicting decisions
demonstrate a complete lack of uniformity in positions
among the states.

One of the interesting nexus

issues presented by such business
relationships is whether the presence
of the retailer’s inventory in a state
results in sufficient nexus for sales
tax taxation of the retailer when the
inventory is controlled by an entity
other than the retailer.

Best Practices for Sellers Who Have
Inventory Controlled by Third Parties

Given the lack of uniformity among the states, what
is a retailer to do? The short answer is—whatever the
individual states tell them to do. Ideally, a retailer would
direct the third parties with which it contracts to only
store its inventory in states in which it already has state
tax nexus. That solution, however, is completely at odds
with the actual factual situation in which the contracting
facilitator has control over the inventory. Furthermore,
such a solution is completely impractical because, in
the real world, most retailers do not have the bargaining
power to direct the business practices of large fulfillment

companies. It therefore appears that the best practice for
a retailer is to, either internally or working with outside
providers, comply with the myriad of state requirements.

Recent Developments Regarding Public
Law 86-272

There have been several recent developments regarding
PL. 86-272, including the following,.

New Jersey P.L. 86-272 Regulations

Challenged

On September 12, 2025, the American Commerce
Marketing Association filed suit in the New Jersey Tax
Court challenging the Division of Taxation’s adoption
of regulations that were based on the 2021 Multistate
Tax Commission’s (MTC’s) Revised Statement on P.L.
86-272.' Specifically, the suit challenged the posi-
tion that Internet interactions between a remote seller
and a customer that do not constitute solicitation are
not protected by PL. 86-272. The Association argues
that New Jersey’s claim that businesses that engage in
certain activities over the Internet outside the state
lose the protection of PL. 86-272 is at odds with the
language and historical context of the statute and an
invalid attempt by the state to rewrite federal law. The
complaint is pending.

Status of Challenge to New YorR P.L. 86-272

Regulations

In American Catalog Mailers Association v. Department
of Taxation and Finance, 903320-24, the New York
Supreme Court, Albany County, dismissed the
Association’s complaint challenging the Department’s
Internet Activities Rule (20 NYCRR 1-2.10) and held
that the rule did not conflict with PL. 86-272. The
Court did hold, however, that the rule could not be
applied retroactively. The challenged New York rule, like
the aforementioned New Jersey rule, adopted portions of
the 2021 update to the MTC Statement of Information
Concerning P.L. 86-272 identifying interactive Internet
activities that are considered “activities within the state”
for purposes of PL. 86-272. Plaintiffs filed an appeal
with the Appellate Division on May 13, 2025, which
remains pending (Case No. CV-25-0865) and is being
briefed.

MTC Uniformity Counsel Addresses

Challenges to Its P.L. 86-272 Guidance

At the MTC’s Uniformity Committee meeting on
November 18, 2025, the MTC’s Uniformity Counsel
addressed the arguments raised against the MTC’s



guidance on the application of PL. 86-272 to business
activities conducted over the Internet.” MTC’s counsel
claimed that criticisms that the MTC was repealing or
amending P.L. 86-272 are unfounded and that the MTC’s
revised statement recognizes that solicitation is protected,
whether performed over the Internet or in person. The
following rhetorical question was also posed—“did
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Congress really intend to treat two businesses with the
same activities and the same amount of sales in a state
differently depending on where they physically perform
those activities?” However, we are not convinced that
this rhetorical question advances the inquiry, given thata
congressperson in 1959 could reasonably have answered,
“yes; that is precisely the objective.”
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