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The judiciary's vibrancy depends largely on the people's trust and 
confidence in it.[1] 
 
I served in the state judiciary for 18 years, 13 of which I was 
Minnesota's chief justice. During my time in the judiciary, I learned 
firsthand the important role that judges have in building trust and 
confidence. The processes judges follow and how they make and communicate their 
decisions play a part. The effectiveness of the jury trial right does as well.[2] 
 
In this article, I will offer state court judges another tool they can use that should help 
juries function better, and consequently enhance trust and confidence in the justice system. 
That tool is the effective management of expert testimony, specifically by applying the 
rigorous gatekeeping standard reflected in Rule 702 of the Federal Rules of Evidence. 
 
Our state court judges, who handle approximately 96% of all cases filed in the U.S., are on 
the front line of justice.[3] Some of the most complex and often emotionally charged issues 
are brought to state courts for resolution, including cases about legislative district maps, the 
opioid crisis, climate change, toxic torts, and social media use.[4] 
 
Judicial decisions in highly contentious cases such as these can add fuel to the fire for those 
who contend that judges are activists who make decisions based on political leaning and not 
the law. Bound by the code of judicial conduct, judges are constrained in how they can 
respond to these attacks.[5] And when those attacks are left unanswered, there is an 
impact on trust and confidence. 
 
Judges are not, however, without opportunity. Indeed, judges can foster trust and 
confidence when the public sees them applying rules consistently from judge to judge and 
case to case. Such uniform application of the law makes it harder to accept the theory that 
judges are imposing their personal will when deciding cases.[6] An area that could benefit 
from more uniformity in our state courts is the admission of expert testimony. 
 
Expert testimony is commonly offered in the types of complex cases discussed above, and 
when it is offered, state court judges decide at the threshold whether such testimony is 
admissible. This gatekeeper obligation is critical. 
 
Courts, such as the Texas Supreme Court in its 1995 E.I. du Pont de Nemours & Co. v. 
Robinson decision, have recognized that "a jury more readily accepts the opinion of an 
expert witness as true simply because of [their] designation as an expert."[7] Because lay 
juries might prioritize expert evidence over other types of evidence, the testimony offered 
by experts ought to be subject to rigorous scrutiny before it is admitted into evidence.[8] 
 
These determinations are challenging to be sure, but judges are much better equipped to 
make decisions about reliability of expert opinion evidence than lay juries.[9] Ensuring that 
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only reliable and helpful testimony from qualified experts is put before juries ought to ease 
the jury's fact-finding function, which in the end should make for a more effective justice 
system. Applying the standards for admission of expert testimony consistently across 
jurisdictions and case types also helps with predictability and discourages forum-
shopping.[10] 
 
State court judges can learn much about consistency in the standards for admitting expert 
witnesses from the path the federal judiciary has walked. Federal judges follow Rule 702 
when they make the threshold decision on admissibility of expert testimony in federal court. 
The standard courts use under Rule 702 to test the expert's testimony for admissibility has 
changed over the years. 
 
Significant changes occurred following the U.S. Supreme Court's 1993 decision in Daubert v. 
Merrell Dow Pharmaceuticals Inc.[11] Daubert solidified the judge's obligation to act as a 
gatekeeper when it comes to the admission of expert testimony.[12] The judge carries out 
that function by ensuring, as Rule 702 requires, that the expert's testimony is helpful to the 
fact-finder and reliable before it can be admitted at trial. 
 
To reinforce fidelity to the judge's gatekeeper role, Rule 702 was amended in 2023.[13] The 
amendments made three significant clarifications. 
 
First, the rule was amended to make explicit that it is the court (not the jury) that has to 
make the findings on reliability and helpfulness. Second, the amendment clarified that the 
proponent of the expert has to prove helpfulness and reliability by a preponderance of the 
evidence. And third, the 2023 amendments confirmed that the expert's opinion has to 
reliably apply the principles and methods to the facts of the case. With these changes in 
place, the federal courts are now more appropriately armed to help ensure that junk science 
and theories dressed up as expert testimony do not influence juries.[14] 
 
Because the Federal Rules of Evidence are the model for many state court rules of 
evidence,[15] it makes sense for the judges in both systems to follow the same standard. 
Not only did many states use the federal rules as their model when they wrote their state 
rules of evidence, but they also look to federal courts' interpretation of federal rules of 
evidence when interpreting their own state rules of evidence.[16] 
 
Given the reliance on the federal standards, it is difficult to explain why state court judges 
do not adhere to the federal standard for determining whether to admit testimony from 
experts. In my view, state court judges can enhance trust and confidence and help juries if 
they, like their federal counterparts, strictly adhere to their gatekeeping function when it 
comes to the admission of expert testimony. 
 
While many states have revised their rules of evidence following changes in the federal 
rules, not every state immediately embraced the revised federal rule. 
 
In Wisconsin, for example, the court of appeals held in 2000 in Green v. Smith & Nephew 
AHP Inc. that "[u]nlike in the federal system, where the trial court has a significant 
'gatekeeper' function in keeping from the jury expert testimony that is not reliable," 
Wisconsin trial judges' "gatekeeper role . . . is extremely limited."[17] If expert testimony 
comes from a qualified expert and is relevant, the testimony was to be admitted unless it is 
"superfluous or a waste of time."[18] Concerns over reliability were to be addressed 
through cross-examination. The Wisconsin Legislature later weighed in, however, and 
revised Wisconsin's expert witness rule so that it is now more closely aligned with the 
federal rule.[19] 



 
My own state of Minnesota was also reluctant at first to endorse the gatekeeper duty set out 
in Rule 702. In Goeb v. Tharaldson, also decided in 2000, the Minnesota Supreme Court 
declined to adopt the standard the U.S. Supreme Court announced in Daubert.[20] But 
since Goeb, the Minnesota rule has been changed to more closely align with the federal 
rule.[21] 
 
Other states have been more willing to embrace changes in their state evidence rules so 
that they mirror the federal rules.[22] Cases in these states have held that, just as in the 
federal courts, the trial judge has a gatekeeping role in ensuring that only helpful and 
reliable expert opinion evidence from qualified experts is admitted at trial in state 
courts.[23] When the trial judge rules on admissibility of expert testimony, the court is not 
making "credibility determinations that are the province of the jury, but rather legal 
determinations about the reliability of the expert's methodology," as noted by the New 
Jersey Supreme Court in 2018 in the In re: Accutane Litigation.[24] 
 
In re: Zantac (Ranitidine) Litigation provides a good illustration of how a state trial court 
can properly exercise its gatekeeping function.[25] The plaintiffs there alleged that a drug 
the defendants manufactured and sold caused cancer. The defendants moved to exclude 
plaintiffs' causation experts. The trial court denied the motions, concluding that the 
defendants' objections went to the weight not the admissibility of the testimony. 
 
The Delaware Supreme Court disagreed and reversed. The court held that the trial court 
erred in ruling that Delaware's standards for admissibility of expert testimony varied from 
federal court standard. 
 
Disputes as to reliability did not present issues of credibility for the jury. Rather, consistent 
with its gatekeeping function, the court held those disputes had to be resolved by the judge. 
The court acknowledged "significant challenges" facing trial judges evaluating scientific 
testimony, but concluded that such challenges reinforce "the need for the court to faithfully 
apply [Rule 702] so that the jury does not receive unreliable evidence."[26] 
 
Ultimately, the trial court erred because it did not "require Plaintiffs' experts to explain their 
reliance on [certain] studies and their rejection of" others.[27] Concluding that the expert 
evidence was admissible because it was a close call and close calls go to the jury, the 
Delaware Supreme Court held violated the trial judge's gatekeeping role.[28] Delaware is 
known as the "First State."[29] Other states would do well to follow the First State's lead 
again and embrace the newly amended Rule 702. 
 
Confidence in the institutions of our government is fragile. Those in government ought to 
use the tools they have to tend to that fragility. For judges, one of those tools is managing 
the admission of expert evidence in jury trials. The state court rules of evidence are 
modeled after the federal rules and state courts frequently cite federal courts as 
authoritative when interpreting their own rules. 
 
Consistently applying the same standards to rules that ask the same question — is the 
expert's opinion reliable and helpful to the fact-finder — should help state court judges 
maintain the appearance of impartiality and assist juries, thus enhancing the overall trust 
and confidence people have in their justice system and strengthening that system for all. 
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