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CRIMINAL LAW AND PROCEDURE

The New York Double Jeopardy

Loophole

e law of doulle jeopardy
in New York is complex
It emanates [rom three
separate sources: the fed-
eral and state constitutions
asd the Criminal Procedure Law,
The decislonal law on this sub-
fect s diffteult to navigate and, as
Justice William Relnguist once
noted, “while the Clause itsell
slmply states that no person shall
be “subject for the same offense
to e twice: put in joopardy of lile
or limb’, the decisional law in the
area Is a veritable Sargasso Sea
which could not fail to challenge
the most intregid Juck naviga-
tor.” Albernaz v United States, 450
LIS, 333, 343,
his column will locus on one
discrete issue that has arisen in
lght of current events: Does a
presidential pardon pose a bar toa
state prosecution bor the same acts
or criminal transactions committed
under federal law? To answer that
cquestion, one must first review cer-
tain aspects of the double jropandy
doctrine, and how It s applied in
this state.

Thie Mew York Cowrt of Apspeals
s meade clear the purpose served
by the doctrine itsell: *It protects
againgt o second prosecution for
the same ollense alter acquittal.
It prodects agalnst a second pros-
ecutbon for the same offense after
eonviction. And it protects against
maltiple punishements for the same
crime.” Peogler o, frowen, 40 NY2d
381 (1976), Thus, the motlvating

g the doctrine is
that the sovereign, “with all its
resources and power should not
be allowed to make repeated
ttempts to comdct an individual
for an alleged offense, thereby
subjecting him to embarrassment,
eapense and ordeal and compedling
him to live in a continuing state of
anxlety and insec © Girvan
v Unifed States, 355 US. 184, 187.

Havi ald that, while the
sovereign, L&, the federal govern-
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a second time, the ULS. Suprema
Court has held, howeves, that pros-
ecutions for essentially the same
violations may be conducted by
separute soverelns with accompa-
nying punishments imposed upon
defendants convicted of violating
the laws of cach. Bartkus o Mlinois,
IUS. 12

Thus. despite the federal con-
stitution's prohibition against
double jcopardy, the Supreme
Court. pursuant to the “dual sov-
erebgniy” doctrine has noted that

Dioes a presidential
pardon pose abartoa
state prosecution for the
Same
transactions committed
under federal law?

or criminal

there is nothing improper about
separate prosecutions by both the
lederad government and by
when the criminal law of e
been viokated by the same conduc t
The Supreme Court's rationale is
that a defendant who, in a single
act, violates the Laws of two sover.
whgns, has committed two distin
olenses. United States v Lanza,
260U
Justice Hugo Black, dissent-
Ing in Barthus, noted that it does
not matter to the person being
wharged that a different sovereign
Is conducting the second pros-
ecution: he only cares that he is
being made to stand trial lor the
same ollense. The lederal double
jeapardy doctrine was ultimately
applied to the states through the
Fourteentl L ln 1969,
Benton v US, 784,
On D Supreme
Court heand argument in Gamble
i Umitec! Shtes, Mo, 17646 in which

the court 18 being asked o over-
e the dusal soversignty doctrine.
The defendant was stopped for
abriving with a broken tail light. and
o gun was found in his automeobile.
Alter pleacing guilty bn an Alabama
state court. he was charged by the
Alabama LS. Attormey for the same
crime.

Alter his federal conviction
by guilty plea, he appealed on
the grounds of double feopardy,
arguing that the dual soverelgnt
setrine undermines the prot
tion that the Double Jeopardy
clause was designed to provide
and that it ks inconsistent with s
purposes, Counsel also argued
in the latter part of the 2ith
century, federal criminal statutes
increasingly ressed conduct
already criminalized under state
law, Thus, this federalization of
eriminal law has gone far beyond
what the icial authors of the
dual sovereignty doctrine could
possibly have imagined

Duering oral angument, e defen-
dant faced a number of concerns
vobced by the justices. Some jus-
tices raised the lssue of stare deck-
g, noting that the dual sovereignty
doctrine is 2“1 T0year-oldrule” for
which 30 justices have voted, Jus-
Ve Gorsuch asked why “of all the
errors this Court has made over
the years” it should overrube the
dued sovercignty doctrine?

Nearly holl the states have lin-
Tteel the application of the dual sov-
ercignty clause either by statute
or constitution. 38 N, Kentucky L.
Rev. 1. While states are bound to
provide no less protection than
that afferded by the federal con-
stitution, they are free to provide
greater protection. New York has
dane so through Article 40 of the
Criminal Procedure Law and the
New York Court of Appeals has
acknowledged

“does reject, in large
sovercignty statuls
Frdtio v, Wrlsh, & N.¥.3d 643, 650),
As a result, a prosecution which
may niot be barred by a constitu-
tional provision, may be barmed by
astatutory one.

Undder CPL MK D), 0 person is
placed “in jeopardy” or “prosecut-
od” for an offerse, when s fage s
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presented "Mammograms on Trial” where lawyers,
judges, doctars and others interested in breast
cancer acted a3 the “jury” during this 23rd annual
Ellen F. Hermanson symposium, held in the Cer-
emanial Courtroom at the Daniel Patrick Mayni-
han U5, Courthouse an March 26. Pictured from
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Opinions From the Advisory Committee on Judicial Ethics
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e Codee of Judicial Conduct. The
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