Big Law Redefined Podcast — Mexico Antitrust/Competition Law Miniseries

Speaker 1 (00:00):

This podcast episode reflects the opinions of the hosts and guests and not of Greenberg Traurig, LLP.
This episode is presented for informational purposes only, and it is not intended to be construed or used
as general legal advice, nor a solicitation of any type.

Miguel Flores Bernés (00:20):

Hello, and welcome to Greenberg Traurig's miniseries, Competition Law in the Americas. I'm your host,
Miguel Flores Bernés, and I'm excited to have you with us. In this podcast, we dive into the latest trends
and challenges in competition law across the Americas. Together, we'll talk with experts, authorities,
and business leaders to see how competition rules shape fairer and more efficient markets in our region.

(00:47):

A little about me. I'm a shareholder at GT Mexico, specializing in economic competition. | help both local
and international clients with investigations, mergers, and legal strategies. For those new to Greenberg
Traurig, we are a global law firm that started in Miami back in 1967. Now, we have 49 offices around the
world and more than 2,800 attorneys ready to help with just about any legal need. Our Mexico office
has been here since 2011, offering a wide range of legal services to leading businesses in the region and
beyond. Thanks for joining us. Get ready for an informative and engaging journey.

(01:32):

Now, competition law isn't just something for regulators. Every deal and every move in the market is
about to change in Mexico. Today, we'll be talking about the big 2025 changes to Mexico's competition
law, what they mean for businesses, and how things will be enforced moving forward. The rules of the
game are changing for everyone, and the world is watching us.

(01:57):

I'm very excited to welcome today's guest, Commissioner Alejandro Falla from Mexico's Federal
Competition Commission. Alejandro is a leading expert in competition and one of the most well-known
scholars in Mexico and Latin America in regulatory matters. Originally from Torredn, Coahuila, a city
with a bad soccer team, Alejandro is a lawyer with degrees from the Universidad Iberoamericana and
the University of Oxford and a master in public policy as well. He was instrumental in the legal reforms
of 2014 that created our current authority and in developing rules on competition issues. Alejandro has
also worked with the United Nations and advised Mexico's Congress on competitiveness. On top of all
that, he's a passionate teacher, sharing his knowledge at top universities in Mexico.

(02:50):

Alejandro, we are thrilled to have you here. We will cover major new powers, key practical tips, and a
few myths about antitrust reform today. Let's dive in. But Alejandro, before we go technical, | want to
ask you what's a big misconception you've heard about these reforms or a story from your work you
wish everyone understood?

Alejandro Falla (03:13):

Thank you very much, Miguel. As a starter, | will make a disclaimer. Of course, this is also my personal
opinion and not that of COFECE's. Second, disclaimer, my soccer team is not that bad. Maybe it's
crossing a bad moment, but it has six championships already, so | hope we'll have a different situation
pretty soon.

(03:38):
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And I'm very thrilled to have this conversation with you. Regarding your first question, | can share some
insights. I'm not sure this is about a misconception as such, but certainly when the constitutional reform
was passed last year, many people, including myself, were deeply troubled and concerned. Why?
Because for more than three decades, the competition system in Mexico had been fortified with an
emphasis in the institutional design and autonomic conditions of the competition authority.

(04:11):

In 2013, the agency acquired constitutional autonomy, and we all believed that this formula would last
forever, but nothing lasts forever, and this was a pretty good reminder of that.

(04:25):

The system we have still has been pretty successful, in my opinion, but public policies, and not only in
Mexico, around the world, depend not only on outcomes but also on political conditions, ideologies, and
agendas. COFECE was eliminated and competition policy became centralized again, as it actually started
more than 30 years ago. And many thought the system could be seriously diminished, but as a matter of
fact, | truly think that this is not happening when we get to see the reform to the competition law.

(05:08):

The legal reforms are, in some way, encouraging. Even though the constitutional move was unnecessary,
the legal amendments do improve substantive procedural aspects and keep common understandings,
good practices, and the logic of the system we have been constructing for three decades, as | was
mentioning before.

(05:31):

Of course, the challenge will lie in proper implementation and a sound operation of the new authority.
And let's hope for the best, of course, for the benefit of consumers, business, and the society in general.

Miguel Flores Bernés (05:43):

Thank you, Alejandro. Well, we know that the new authority will be a decentralized body, will have five
commissioners with staggered appointments. They will need the Senate ratification by the Mexican
Senate, of course. They will have a separation of investigative and sanctioning roles, but we will want to
know your opinion on what motivated the creation of this new authority and this new structure? And
how will it bolster independence and effective enforcement?

Alejandro Falla (06:14):

The creation of the new commission was driven by an objective set out during the administration of
former President Andrés Manuel Lépez Obrador. And | would have to say that COFECE wasn't a specific
target, but part of a broader agenda to dissolve some constitutional entities, simplify the government in
general, reform the judiciary, and change the status of energy regulators, which were already part of the
executive.

(06:41):

And in December 2024, Article 28 of the Constitution was amended and the broadcasting regulator were
eliminated and the executive power, through a competition authority, would ensure that the core
objectives of competition policy were upheld. In accordance with this reform, the new authority would
have administrative autonomy and technical independence, and this is a very key element of this
reform. The constitutional reform did not say much about the new competition authority, except for this
institutional feature of independence, but the legal reform does give more shape and provide for the
creation of the new commission.
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(07:27):

What motivated the creation of this new commission and the elimination of COFECE's autonomous
body? You should better ask the proponents of the constitutional reform, which is the origin of all of
this. My best guess is that the preference for a centralized model and previous tension between the
government and autonomous entities were key drivers of this reform.

(07:54):

As | said before, strictly in the case of competition policy, the substantive system remains and it was
even improved. If we don't talk about the authority, but the regime itself, | see improvements, very
relevant improvements, and we can talk about this later. And even though the elimination of COFECE
poses a great risk, if the implementation goes well, the appointment of new commissioners is based on
technical criteria, and the technical autonomy is respected among other factors. | mean, these are not
the only factors. We will have the necessary conditions for the system to keep operating properly.

(08:35):

| would say that the recent changes affect autonomy of the competition authority in two important
aspects. One, the commissioners will now be directly appointed by the president and ratified by the
Senate. However, direct designations should not exclude the possibility of good nominations. And even
though the commission will be part of the government, it will enjoy a special status of technical
independence guaranteed by the Constitution itself, meaning that the authority should perform its
functions independently, that is without receiving orders from other officials at any level.

(09:12):

The legitimacy of a competition authority, | would conclude, does not come solely from its institutional
design, but from the technical quality of its decisions and its ability to apply the law impartially. This is

one of the many reasons why it is crucial to closely monitor the profiles of the commissioners who are
expected to be nominated by the president in September.

(09:40):

In terms of improving enforcement, we can talk later about increase of sanction, the creation of new
types of sanctions, the reduction of thresholds for the review of mergers, new investigative tools,
change in the rules for the leniency program, the simplifications of civil action for damages, longer
periods for the investigation of illicit concentration, among other aspects.

Miguel Flores Bernés (10:02):

A good tip for business and legal professionals is to follow up these changes, because we will be facing
these changes in the following weeks.

(10:10):

Now going to the enforcement powers of the new competition authority, and particularly in cases
related to cartel conduct and abuse of dominance. | mean, what we see is there are expanded
investigative sanctioning tools that Article 53, that deals with cartel conduct, has some important
changes on informational exchanges. And regarding the abuse of dominance issues, we see that joint
dominance rules are incorporated in law. There are reduced timelines for certain groups. There are new
rules in immunity or leniency programs, collective and individual actions. Private actions can be
exercised after a decision of the competition authority. Early case closures for abuse of dominance cases
has changes. And particularly important for the business community, we see that stiffer penalties are
going be applicable by the new competition authority.
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(12:07):

And with all these important changes, what new tools will have the greatest impact against cartel
dominant abuse? And how do leniency programs and early closure rules will change company
compliance strategies?

Alejandro Falla (11:22):

You're touching a lot of topics, and this is a very harsh question because | have to choose, but let me
highlight the following. | want to start with the last question. A tougher sanction for the most critical
infractions to competition law. For cartels, this increase goes from 8% of total income to 15%. For abuse
of dominance, from 8% to 10%. The same goes for illicit concentration. This is a very critical change.
Why? Because the purpose of fines is to deter undertakings from engaging in behavior which unduly
restricts competition. A competition authority is only as effective as its ability to detect violations and
impose meaningful fines.

(12:07):

The message remains unchanged. | mean, that is true. The new authority shall continue to seize every
opportunity to fulfill its constitutional mandate, and that is not a bad sign for business. On the contrary,
most investors want to compete on the merits to play in a level playing field. There are just a few who
violate the law and affect the vast majority of investors. So | think this is very good news for the
investment climate in Mexico.

(12:43):

But not everything is about fines. And here we have some relevant modifications. For instance,
collective and undeveloped claims may be pursued by the authority once it issues a final decision. These
type of facts are crucial in the long run, as they will further deter monopolistic practices in addition to
the fines imposed by the authority. This may be just a clarification because we have a recent case
settled by the Supreme Court of Justice regarding this specific topic.

(13:12):
Also, there are new sanctions. Not everything is about increasing sanctions, but there are also some new

types of sanctions. Particularly important is a new sanction for those who prevent or obstruct a dawn
raid. And this ensures that companies cooperate with authority when confronted with a dawn raid.

(13:33):
Temporary disqualification for public procurement, which goes from six months up to five years in bid-
rigging cases is also key, considering that many companies depend on government contracts. It also has

been a long-time priority of the competition authority to keep a close eye on markets that involve the
use of public resources.

(13:57):

For these enforcement tools to have any real effect, it is essential that the new authority be granted
sufficient budget allocation and human resources. Every peso invested in a strong competition policy is
really worthy. If the commission is expected to operate with the same budget as COFECE, it will face the
difficult task of delivering more with fewer resources, perhaps its greatest challenge.

(14:26):

Regarding cartel cases, full immunity is now applicable. This is a very important change in the rules of
the game, if the request is made before an investigation begins. And there is a clear trade-off in this
change. If requested during the investigation, only partial fine reductions will apply. 50%, 30%, and 20%.
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The change prioritizes cartel detection, prompts companies to be more vigilant, and strengthen their
compliance strategies.

(15:01):

There might be some debate in this, but | truly believe this change could incentivize more leniency
applications, considering especially that these have significantly declined in recent years. OECD
jurisdiction, just to highlight an example, it says that the number of leniency applications dropped by
58% within the period of 2015 and 2021.

(15:28):
In the experience of COFECE, there has been an issue with the timing in which leniency applications are

submitted, because many file these applications when the investigation is already too advanced, and it
becomes difficult to determine whether there are sufficient merits to grant the benefit in this scenario.

(15:51):
There is also increasing awareness that overreliance on leniency as the predominant means of cartel

detection may lead to under-enforcement, particularly against active cartels, hence the importance of
complementing these changes with new investigation tools, increased fines, and new sanctions.

(16:09):

These are just a few topics of those you mentioned that | wanted to highlight because these will create
new incentives and may change the perspective of companies when confronted with this new regime.

Miguel Flores Bernés (16:22):

The business community has been very critical regarding the increase of sanctions. But in Brazil and in
the European Union, these are the same sanctions. We are in an international standard.

Alejandro Falla (16:33):

| think so, and the original proposal was harsher. The first idea was to increase sanctions from 10% to
20% for cartels, just to give you an example. If you take a look to Europe, for instance, they apply
percentages, but with respect to more turnover. | mean, that's much, much harsher than we can see in
Mexico, even with this reform. Comparing our jurisdiction with these changes to Latin America, the
United States, and Europe, | think that we still are according to international standards. That's true.

Miguel Flores Bernés (17:13):

Now | want to refer to compliance programs because there is an important change in the law that gives
the new competition authority the possibility of issuing an official certification of compliance programs.
What is your opinion on this change and who do you think should be in charge of giving this certification
inside the competition authority?

Alejandro Falla (17:35):

This is an interesting innovation. Haven't seen it in many other jurisdictions. | must say that this is rare.
And yes, | mean, the reform says that the company may voluntarily request that a compliance program
is certified by the competition authority itself, by the new commission. | said before, this is not common.
And the reform includes a reference in the sense that with this certification, in case the company gets
involved in a proceeding in the future, it may be considered when the fine is imposed at the end.

(18:09):
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This is a good move because it will provide an additional incentive for companies to take more seriously
its compliance strategy, but the relevant issue is that compliance is not only about preventing legal and
financial contingencies, but also it helps to internalize competition as a corporate value. And this is good
for the company because it promotes innovation, it strengthens its reputation, and | think this is worth
it, and let's see how this gets instrumented because the details will go in the regulations to the law.

(18:49):

| will also say that this is not for every company. It depends on your market share, the type of industry,
and the risk you are actually facing. So every company should assess if this is something that is
convenient for them.

Miguel Flores Bernés (19:04):

Now let's turn to one issue that is very important for the business community, merger control. Merger
control, and we have been criticized as a jurisdiction because we might not be the speedier procedure in
the world reviewing mergers. Now what we see in the law is that there are lower thresholds, and it
seems that we will have changes and maybe have speedier reviews for mergers. So | wanted to have
your view on these changes regarding merger control.

Alejandro Falla (19:35):

Yeah. This is also another interesting topic. | wouldn't say this is the most important change, but it has a
direct impact in the business community. And actually, the trend worldwide has been to increase, not to
decrease, the threshold. And now we see a decrease for almost 20%. So we can expect more
transactions being filed and reviewed by the competition authority. So this is an interesting move, not
necessarily is what many other countries are doing.

(20:08):

The new thresholds do not imply a significant change on how mergers will be filed and reviewed. |
expect that this will remain the same. Except for the threshold, the notifications will be the same and
the criteria for assessing whether a merger or a concentration could be against competition, could
presumably be following the same standards of review.

(20:35):

What is more interesting is the time of the commission to give a final decision because there is a
significant decrease. It's being cut by half, if | remember correctly. So the outcome will be 20% more
transactions being filed and reviewed by the commission, and the commission having half of the time to
resolve them.

(20:58):

So the obvious conclusion would be, assuming that the commission wouldn't have additional human
resources, they will have to prioritize, in a smarter way, the way they do the work. They will have to
choose those specific cases which may bring about truly competition concerns so they can devote
resources and do in-depth analysis just in those specific scenarios. Otherwise, could be very difficult. The
commission and the technical staff does not change the manner in which they prioritize their analysis.
This would be very difficult to administer, but | think that change is welcome, speaking strictly in how
the commission is organized internally. But when it comes to the rules of the game for filing and
assessing the substance of transactions, | expect that this will remain the same.

Miguel Flores Bernés (21:51):
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We will need some time to adapt. So there might be some delays in the first month. Do you believe it
will affect the merger control process?

Alejandro Falla (22:00):

Yes, but let's remind that the legal term will be much lower. So the delay cannot imply breaking the law
and the time the board of commissions have to render a final decision on mergers. And | insist that
there is a significant reduction in the time the commission has to give a final decision on mergers.

Miguel Flores Bernés (22:20):

All right. So now let's talk about an industry that is always problematic in Mexico, telecommunications
and broadcasting. And now the new competition authority will have the power to apply the competition
law in these industries. We used to have a specific regulator for that. Now the competition authority will
do that. This new authority will be regulating dominant economic agents promoting media plurality,
tackling digital and telecom challenges. What are the main challenges that you see in telecom,
broadcasting, and digital markets?

Alejandro Falla (22:53):

Just to give a little bit of context to the audience, in 2013, the constitutional reform created two
competition authorities. And this was something very weird at the moment because it is not a common
practice anywhere in the world. The broadcasting and telecom regulator still is the competition
authority for those sectors, and COFECE for the remaining sectors of the Mexican economy, both
authorities applying the same law.

(23:25):

So what was this reform? The constitutional and legal is to unify the competition authority. That is a
good thing. And they will apply competition law regardless of the economic sector we are talking about.
So that is one thing.

(23:41):

What came in addition, and this is very interesting to discuss, and this deserves a specific discussion with
experts and academics maybe, is the fact that the new competition authority not only will apply
competition law to telecoms and broadcasting, but also will apply asymmetric regulation, which seems
to be a duty or a responsibility of the regulator, not of the competition authority. But the fact is that the
new competition will combine these two powers, applying competition law and also design and apply a
specific regulation to those economic agents that have a specific position in the market.

(24:22):

This is a big challenge because this is something that COFECE hasn't done in the past 10 years. It will
need to attract a specialized personnel and, in a very rapid manner, try to grasp the situation to
understand the markets and come up with good measures that are efficient for the markets, because
when you do bad regulation, you are not accomplishing any public objective and you are distorting the
market. But there are a lot of market failures and there are a lot of legitimate goals that could be
accomplished just through regulation.

(24:59):

So that is a big challenge. | don't have the answer. This is something that worries me a lot, but I am
hopeful that the new authority will organize itself and hire technical people, develop knowledge, and
apply a smart regulation. It will also need to coordinate a lot and talk a lot with the new
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telecommunications commission, so they can together come up with very good answers and solutions
to these very complicated markets.

Miguel Flores Bernés (25:30):

Now let's turn to a real life example. Let's say that we have a company that discovers right now that
some employee has been discussing prices with a competitor. How will things play out under these
reforms?

Alejandro Falla (25:44):

| was explaining earlier the new leniency rules, and this is a good example. Under the current system,
the reforms will come into effect, and this is very important and we can talk about this later, once the
new commissioners are appointed. If a company discovers something like that, they can come to the
commission, provide the information so the commission may trigger or open an investigation, or they
can just wait and see what happens. And this is the interesting part of this reform. They wait and they
play chicken. And maybe, just in the case, an investigation is opened. They will come up and say, "I did
this, | have this evidence," and try to get to be the first company to provide information so it can get the
full benefit of leniency program.

(26:34):

But now with the reform, the decision will be harder because if they wait until the commission opens an
investigation, they will be eligible for a reduction up to 50%. | was trying to explain that, in the sense
that the new system tries to encourage the companies to come to the commission before an
investigation has been open, so the commission can open more investigations. It's a trade-off, of course,
but | think that given the numbers | was mentioning earlier, | think it's a good idea to try to incentivize
companies to make use of this mechanism in a more intensive way.

Miguel Flores Bernés (27:18):

It seems that some practical takeaways for businesses are that companies should review compliance,
they should adjust their merger strategies, there might be delays there, and they should keep on
monitoring regulatory changes. What three top pieces of advice for executives and legal teams would
you give as this new law is implemented?

Alejandro Falla (27:41):

| think that you are right. These are meaningful changes in the competition system as such. There is a
drastic change when it comes to the agency and the competition, its centralization. But hopefully, if the
new authority is well-organized and technical independence is respected, | think that the system will
continue and will remain. They will be giving good outcomes.

(28:12):
One piece of advice would be that companies must understand these changes carefully, because these

changes affect their daily operations, their commercial strategies, their mergers and acquisitions. So
they have to be fully informed about this.

(28:29):

The second piece of advice would be that companies must strengthen their compliance strategies. Why?
Because the authority will have increased powers to investigate, to collect evidence, to impose harsher
sanctions. And that is very relevant.
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(28:43):

And the third advice could be that, given the nature of the new authority and the centralization of the
competition function, companies must demand that a law is applied neutrally and impartially and free
from any political bias. And that is a risk. It's not that the constitutional autonomy in and of itself
guarantees the absence of political bias, but there will be a greater risk of political bias and we have to
monitor that closely.

(29:18):

And | will conclude that due process, procedural fairness, and transparency are critical because they
define the outcome and the merit of many interventions. So if we respect these principles, the more
likely that the commission will be intervening when necessary and giving added value with its actions.
And investors from Mexico and the US and Canada, for instance, must know that these are obligations
we acquired, the three partners, under TMEC.

Miguel Flores Bernés (29:51):

Well, at this moment, we would like to invite listeners to send their competition law questions. We
believe future guests may answer your queries on air, so send us your questions. A big thank you to our
guest, Commissioner Alejandro Falla, for joining us and explaining the new changes to Mexico's
competition law. We really appreciate your insights, and hope you found this conversation helpful for
understanding what these reforms mean for all of us.

(30:17):
Before we go, | want to let you know that next time, we'll be talking about how companies can build
precisely what Commissioner Falla was mentioning, how companies can build strong antitrust programs

and stay out of trouble. Commissioner, do you have a quick teaser or story to share about why our
listeners shouldn't miss this episode?

Alejandro Falla (30:36):

Not for the podcast, Miguel. You made the teaser at the beginning about my soccer team, so | think that
is enough. But | wanted to thank you. It was a very interesting and a very fun conversation, and thank
you for having invited me.

Miguel Flores Bernés (30:50):

Thank you so much, Alejandro. Thank you so much for listening and being part of our community. If you
enjoyed the show, please subscribe and share it with anyone who might be interested. And if you have
any questions or want to chat more, feel free to email me at fbernes@gtlaw.com. See you next time.
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