Trade Secret Law Evolution Podcast
Greenberg Traurig, LLP
Episode 87

Speaker 1 (00:00):

This podcast episode reflects the opinions of the hosts and guests and not of Greenberg Traurig LLP. This
episode is presented for informational purposes only, and it is not intended to be construed or used as
general legal advice, nor a solicitation of any type.

Jordan Grotzinger (00:14):

Today, we're going to talk about two district court cases involving the most common issue in this space,
trade secret identification. Hi everybody, and welcome to episode 87 of the podcast. The first case was
out of the Western District of Washington, and the decision came down on February 25th of this year.
It's called Luxor Technology Corporation versus Giga Energy. So in this case, the plaintiff Luxor, "Supplies
energy related and hardware brokerage services to data center operators and other large energy
consuming customers." And, "Assists clients in sourcing and deploying specialized computing hardware
and related electrical infrastructure and in structuring their participation in wholesale and retail energy
markets." Defendant Giga Energy is allegedly a direct competitor of plaintiff and the individual
defendant, Aaron Foster, worked for plaintiff and now works for Giga, a pretty common scenario in
trade secret cases. Plaintiff alleges that defendants have been poaching its employees and clients, and
when Foster joined the plaintiff, he signed an agreement entitled Employee Confidential Information
and Invention Assignment Agreement, including a confidentiality clause and a non-solicitation clause.

(01:44):

On November 3rd, 2025, Foster allegedly downloaded a file from Luxor that, "Contains 170 records,
including the names of Luxor clients." Plaintiff alleges that, "Immediately upon joining Giga, Foster made
use of the files downloaded from Luxor and began to contact Luxor's clients in an attempt to divert their
business from Luxor to Giga." In violation of both the confidentiality and non-solicitation clauses. The
plaintiff sues for breach of contract, violations of the Defendant Trade Secrets Act and Washington
Uniform Trade Secrets Act and related claims, and the plaintiff moved for a temporary restraining order.
According to the court, "Plaintiff's motion founders at the first factor likelihood of success on the
merits."

(02:36):

"The elements of a DTSA or WUTSA claim are substantially similar.A plaintiff asserting a DTSA or the
UTSA claim must establish, one, the existence of a protectable trade secret, and two, facts constituting
misappropriation." As to the existence of a trade secret, "The trade secret must derive independent
economic value, actual or potential from not being generally known." And | have said many times on this
podcast in, | believe, plainer English, that means that the material is valuable to both you, the owner,
and your competitors because of its secrecy. That is another way of saying independent economic value.
Second, the trade secret, "Must be protected by reasonable efforts." That's the reasonable measures
element we've discussed many times. The court ruled as follows, "From the face of plaintiff's pleading
and motion, it is not entirely clear what specific trade secrets defendants have allegedly
misappropriated. The complaint refers to a file from Luxor that contains 170 records, including the
names of Luxor clients." But the plaintiff also refers to files, plural, an inconsistency that muddies the
picture of what defendant Foster allegedly took. Further, the complaint references a client list, which
again, suggests a singular document or file.
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(04:12):

Finally, the plaintiff's motion discusses customers and potential customers, including their contact
information, purchase history, and future needs and wants, Luxor's pricing information and Luxor's
marketing strategies and product roadmaps. Close quote. The court noted that, "Plaintiff does not draw
any connection between the 170 records that were allegedly misappropriated, whether in one or many
files, and this rather lengthier description of what constitutes trade secrets." In other words, "Plaintiff
never asserts that contact information, purchase history, future needs and wants, pricing information,
and marketing strategy and product roadmaps are actually represented in the allegedly misappropriated
file or files." In short, "It is unclear whether contact information, prior purchase history, and future
needs and wants were actually included within the 170 purportedly customer related records." The
court recognized that a list of names can qualify as a trade secret.

(05:25):

"Briefly expressed whether a customer list is protected as a trade secret depends on three factual
inquiries. One, whether the list is a compilation of information, two, whether it is valuable because
unknown to others, and three, whether the owner has made reasonable attempts to keep the
information secret. If information is readily ascertainable from public sources such as trade directories
or phone books, then customer lists will not be considered a trade secret." The court found that, "As to
the second element, there is no indication in the record that the customer lists value derived from its
confidentiality. As discussed above, plaintiff has not adequately demonstrated that the allegedly
misappropriated file contained anything more than the names of customers." Plaintiff argues that, "It
took Luxor years to cultivate relationships with customers and significant resources to develop its
competitive pricing, product roadmaps, and marketing strategies." But as discussed, "Plaintiff has not
sufficiently alleged that this is the information that defendants misappropriated.” Therefore, the TRO
was denied.

(06:40):

The second case out of the District of Utah from March 17th, 2026 is called Kiva United Energy versus
Flashpoint Energy Partners. In this case, the plaintiff, Kiva, is a wholesale propane supplier that delivers
propane. Kiva's alleged trade secrets include, "Strategic supply contracts with various propane
producers, customer lists, customer contracts, sales strategies, supply strategies, pricing methodologies,
formulae, hedging and risk exposure strategies, plans and strategies for future growth, and overall
strategies for competing against other suppliers." Individual defendant Brannon Morse began working
for Kiva in 2008 and signed standard confidentiality and non-compete agreements. He was promoted to
director of sales and marketing and had access to Kiva's trade secrets. He also allegedly developed close
relationships with Kiva's customers. Superior Plus Corporation, I'll call it Superior, purchased Kiva in
March 2022. In that same year, Morse signed an employment agreement, I'll call it the 2022 agreement,
and there was a dispute as to whether he entered into the 22 agreement with Kiva or Superior.

(07:58):

The agreement uses Superior's letterhead, but Morse always represented himself to customers as a Kiva
employee and had a Kiva email address. The 2022 agreement does not include a non-compete clause,
but states that, "All other terms and conditions of your employment will remain unchanged." The
defendant, Flashpoint Energy Partners, is also a propane supplier and competitor of Kiva. In October
2023, Morse resigned and started working for Flashpoint as a consultant in Oklahoma. Kiva alleges that
Morse remains in Utah and is working with clients in Utah and the Western United States and can
disclose Kiva's trade secrets and Kiva alleges that disclosure of Kiva's trade secrets is inevitable.
Specifically, Kiva alleges that Morse already solicited 95 Kiva customers and one business from at least
six by undercutting Kiva's pricing. Kiva claims lost sales of over five million gallons of propane. So Kiva
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brings claims for breach of contract, violations of the Uniform Trade Secrets Act and violations of the
Federal Defend Trade Secrets Act.

(09:08):

Morse filed a motion for summary judgment and to stay discovery, and Kiva filed a motion asking the
court to deny or defer a decision on Morse's motion to allow additional time for discovery. Morse
argues that Kiva has failed to show the existence of a trade secret or misappropriation, and that he is
not bound by the confidentiality agreement because he signed the 2022 agreement with Superior, not
Kiva, and because Utah passed a law in 2016 that prohibited any post-employment restrictive covenants
longer than a year. The court found that Kiva sufficiently identified its trade secrets at this stage.

(09:46):

"Courts consider the following factors when deciding whether information qualifies as a trade secret.
One, the extent to which the information is known outside the business, two, the extent to which it is
known by employees and others involved in the business, three, the extent of measures taken by the
business to guard the secrecy of its information, four, the value of the information, to the business and
its competitors, five, the amount of effort or money expended by the business in developing the
information, and six, the ease or difficulty with which the information could be properly acquired or
duplicated by others."

(10:27):

This definition, again, out of Utah and based on the Uniform Trade Secrets Act struck me because as
we've discussed, the Uniform Trade Secrets Act is adopted in 48 states. The two states that it's not
adopted in are New York and North Carolina. New York, for example, where I've got some cases, has a
common law framework for trade secrets, and it defines a trade secret very similarly with these six
factors or ones quite parallel to them as are listed in this case. And I've always said that even though
New York doesn't adopt the UTSA, the definition, logically speaking, substantively speaking, is really
quite parallel to the UTSA, even though the state is not technically an adopter of the act. Okay. With
that thought aside, back to the case, Kiva claims that its trade secrets, "Include its customer lists, pricing
strategies and specific information about customer needs, such as customers' preferences about
communications, deliveries, types of sales and contracts and future plans." And courts in this district
have found that this type of information qualifies as a trade secret.

(11:37):

Thus, "Whether Mr. Morse used the type of information that would qualify as a trade secret to solicit
new customers, whether Kiva adequately protected that information and whether that information was
known outside of the business are all disputed issues of fact that the court cannot resolve at this stage
of the litigation." Therefore, the defendant's motion for summary judgment was denied. And by the
way, the court didn't reach the inevitable disclosure issue. That's the doctrine where a plaintiff who
owns trade secrets moves for an injunction on the ground that even though there might not be proof of
misappropriation yet based on the defendant's knowledge of the plaintiff's trade secrets, it's inevitable
that he, she, or it will disclose them now that they're working with a competitor.

(12:25):

Okay, the takeaways. One, you must connect the alleged trade secrets to the files that were allegedly
stolen. As the court said in the Washington case, "Plaintiff never asserts that contact information,
purchase history, future needs and wants, pricing information and marketing strategy and product
roadmaps are actually represented in the allegedly misappropriated file or files." And two, in Utah at
least, if you identify information that courts have recognized qualifies as a trade secret, issues like
whether the plaintiff adequately protected the information and whether that information was known
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outside of the business can be deemed disputed issues of fact preventing summary judgment. That's it
for this month. Thanks for listening. Until next time, I'm your host, Jordan Grotzinger.



