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Speaker 1 (00:00):

This podcast episode reflects the opinions of the hosts and guests and not of Greenberg Traurig LLP. This
episode is presented for informational purposes only and it is not intended to be construed or used as
general legal advice nor a solicitation of any type.

Jordan Grotzinger: (00:14):
This is one of the most consequential trade secret decisions in some time.
(00:30):

Hi everybody, and welcome to episode 90 of the Trade Secret Law Evolution Podcast. Today I'm going to
discuss two recent circuit cases from last month, one on the statute of limitations under the Federal
Defend Trade Secrets Act and two, the standard for injunctive relief. So the first case involves the issue
of when the statute of limitations begins to run under the DTSA and it comes from the Federal Circuit
and involves one of the largest trade secret verdicts in recent memory. The second case comes from the
Sixth Circuit and addresses the standard courts should apply when evaluating preliminary injunctions in
this space.

(01:13):

So the first case is called Insulet Corporation versus EOFlow and that's the Federal Circuit case which
came down on May 28th, 2026. This is one of the most consequential trade secret decisions in some
time. The Federal Circuit overturned a trade secret judgment worth approximately $59 million, originally
a $452 million jury verdict based entirely on statute of limitations grounds. Insulet manufactures the
Omnipod insulin patch pump. EOFlow, the defendant, is a South Korean competitor that developed the
EOPatch insulin pump. Insulet alleged that several former employees left Insulet and joined EOFlow in
2017 and 2018. And according to Insulet, EOFlow recruited these former Insulet personnel. Those
individuals allegedly took and used confidential information beginning in 2018 and EOFlow then
developed a competing insulin patch pump that Insulet claimed relied on its trade secrets. Insulet sued
on August 3rd, 2023 in the District of Massachusetts alleging trade secret misappropriation under the
DTSA and patent infringement.

(02:36):

Insulet got an injunction, but the Federal Circuit said the district court failed to address the statute of
limitations. On remand back in the district court, both sides moved for summary judgment on the
statute of limitations issue.

(02:51):

The court said as follows, "Under the DTSA, the statute of limitations expires three years after the date
on which the misappropriation with respect to which the action would relate is discovered or by the
exercise of reasonable diligence should have been discovered. For purposes of this subsection, a
continuing misappropriation constitutes a single claim of misappropriation. EOFlow contended that the
DTSA should be interpreted to incorporate an inquiry notice standard and that Insulet's claim was time-
barred as a matter of law under that standard. Insulet in turn argued that the Supreme Court's decision
in Merck versus Reynolds from 2010 had rejected an inquiry notice standard for a similar statute that
the Merck standard applied and that its claim was not time-barred as a matter of law under that
standard. The district court agreed with Insulet that the Merck standard applied but concluded that
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there were material factual disputes concerning the time at which a reasonably diligent company should
have discovered the alleged misappropriation under the Merck standard and denied both summary
judgment motions."

(04:05):

So the case went to trial. The jury verdict was approximately $452 million for the plaintiff. The district
court later reduced the damages to approximately 59.4 million and a permanent injunction order was
entered as well. EOFlow appealed. The primary issue was the application of the statute of limitations
under the Defend Trade Secrets Act. Now that act requires a claim to be filed within three years after a
misappropriation "is discovered or by the exercise of reasonable diligence should have been
discovered." The key dispute was whether Insulet knew or should have known of the alleged
misappropriation more than three years before filing suit in 2023.

(04:54):

Here are some key quotes from the court's holding and analysis. "EOFlow argues that the so called
inquiry notice standard applies and that inquiry notice standard begins the limitations period when the
first event occurs that would prompt a reasonable person to inquire into a possible injury at the hands
of the defendant. Insulet argues that, one, inquiry notice is not the proper standard because in Merck,
the Supreme Court rejected inquiry notice in construing the discovery standard under a similar statute
and two, the same discovery standard discussed in Merck should apply to the DTSA. Under the Merck
standard, the statute of limitations begins whenever a plaintiff did discover or should have discovered
the facts underlying its cause of action, whereas under the inquiry notice standard, the statute of
limitations begins to run when the plaintiff or a reasonably diligent plaintiff would have begun an
investigation that would allow it to discover these facts."

(05:58):

The Federal Circuit said, "As the district court concluded, the factual circumstances present here
demonstrated that Insulet plainly had at least a cause for concern that defendants had engaged in
prohibited conduct by early 2019 before the critical date of August 3rd, 2020 (three years before Insulet
filed its complaint)."

(06:25):

The court held, "We need not decide whether EOFlow's proposed inquiry notice standard or Insulet's
proposed Merck standard applies. We conclude that even under the more demanding Merck standard,
the statute of limitations expired before Insulet filed its complaint because the undisputed evidence
shows that Insulet knew or should have known before the critical date the facts it needed to sufficiently
plead a trade secret misappropriation claim against EOFlow."

(07:00):

The relevant question the court said is, "Ultimately whether Insulet had sufficient knowledge to state a
claim for trade secret misappropriation before the critical date, not whether it had sufficient evidence to
prove misappropriation of its trade secrets." And the next question is whether in order to trigger the
running of the statute of limitations, the plaintiff "must have discovered or should have discovered the
misappropriation of each alleged trade secret or if it is sufficient that it discovered or should have
discovered misappropriation of a single trade secret."

(07:40):
Under the DTSA, "For purposes of this subsection, the statute of limitations, a continuing

misappropriation constitutes a single claim of misappropriation.” The Federal Circuit discussed
numerous cases, including one that held, "We agree with the federal court, which stated that California
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law assumes that once a plaintiff knows or should know that a particular defendant cannot be trusted
with one secret, it is unreasonable for that plaintiff simply to assume that defendant can be trusted to
protect other secrets."

(08:17):

Thus, the court said, "EOFlow's alleged misappropriations of the trade secrets thus constitute a single
claim of misappropriation and therefore are subject to the same statute of limitations analysis." The
cases the court discussed were split between courts that viewed trade secrets as property being
misappropriated, in which case there could be a new statute of limitations for each misappropriation or
a confidential relationship being violated, in which case the first misappropriation starts the clock even if
there are subsequent misappropriations. And my humble opinion is that makes sense because as the
court said, if a confidence is violated, how can you trust that the other trade secrets won't be
misappropriated later?

(09:05):

With that in mind, the court held that primarily because Insulet alleged misappropriation in 2018 and
"observed striking similarities between the products" in the same year, "Insulet knew or should have
known of the similarities between the asserted trade secrets and the EOPatch before the critical date.
Insulet's claim is thus time-barred." So from this case we learn or it's emphasized that companies have
to investigate early. This case is a reminder that suspicious departures matter, competitor hiring
matters, and similar products entering the market matters. If those facts exist, courts may expect
companies to investigate immediately because access to the trade secrets and similarity between the
plaintiff's product and the defendant's allegedly infringing product can trigger the statute of limitations.
This case also shows us that massive verdicts are vulnerable. Even a blockbuster trade secret verdict can
disappear if a threshold issue like statute of limitations was improperly decided.

(10:17):

Okay. Now for the second case, out of the Sixth Circuit from May 19th of 2026, this case was called PCC
Air Foils, LLC versus Daugherty. And this case addresses an issue that constantly arises in these cases and
that is what is the burden of proof where the plaintiff seeks a preliminary injunction. The background
facts in this case were as follows: PCC Air Foils manufacturers highly engineered airfoil components. An
individual named Justin Daugherty was a longtime engineer employed by PCC. Daugherty left the
company and accepted a senior engineering role with a competitor. Before departing, PCC alleged that
he accessed confidential materials, queued proprietary documents for printing, and possessed
information relating to PCC's airfoil technology. So PCC sought a preliminary injunction to prevent
disclosure of trade secrets and restrict competitive work activities.

(11:23):

Now, the district court denied the injunction. Relying on prior authority, the court effectively required
PCC to establish each preliminary injunction factor by clear and convincing evidence. Case one and
appeal and the Sixth Circuit reversed and remanded. The court held that the district court applied the
wrong legal standard. Rather than requiring clear and convincing proof of each factor, courts must
evaluate all four factors together using the traditional balancing approach. And the Sixth Circuits said
that those four factors are one, likelihood of success on the merits, two, risk of irreparable harm to the
plaintiff absent an injunction, three, risk of the injunction harming others and four, the broader public
interest. Note that many injunction cases also require that there be no adequate remedy at law,
meaning if money damages would adequately compensate the plaintiff for whatever they're seeking an
injunction for, that weighs against the entry of an injunction.
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(12:33):

The Sixth Circuit emphasized that the preliminary injunction factors do not represent a list of
"prerequisites to be met." And it further explained that no on factor is controlling. The court reaffirmed
that the injunction analysis requires that sliding scale inquiry or balancing. So this case is not... it's not so
much a trade secret holding as it is an injunction holding, but since injunctions are so common in trade
secret cases, | thought this one was worth discussing. And this decision removes an extra hurdle that
some courts had imposed. The plaintiff no longer needs to prove every factor independently by a high
burden like clear and convincing evidence, but rather this case turns us back to traditional balancing. So
again, courts need to evaluate and balance likelihood of success, irreparable harm, balance of hardships
and public interest as part of on integrated analysis.

(13:35):
And now for our five takeaways.
(13:39):

One, companies can't wait until they have perfect evidence before considering litigation. The limitations
clock may start running long before direct proof is uncovered. Two, defense counsel should always
evaluate statute of limitations defenses aggressively in trade secret cases. Three, courts are rejecting a
so-called continuing wrong approach to the statute of limitations. If a confidential relationship is
violated, you don't get a new clock for each new act of misappropriation. Four, access plus similarity can
trigger the statute of limitations. That's important. If a case pleads that the defendant had access to the
trade secrets and pleads that the plaintiff learned of a similar potentially infringing or misappropriating
product before the critical date, that can be a problem for the plaintiff under the statute of limitations.
And finally, takeaway five is that injunctions in trade secret cases depend on a balancing of the four
factors, not a showing by clear and convincing evidence as to each one.

(14:56):

Thank you for listening. Until next time, I'm your host, Jordan Grotzinger.
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